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STATEMENT OF THE CASE 

This was an action by 4 resident of Kentucky against the rastaee ’ 
United Mine Workers of America, Welfare and Retirement Fund of 1950, 
for the recovery of pension payments of about $100.00 per month which 
have accrued from January 1, 1953 to date, and for a declaratory judg- 
ment against the appellee apusteas chat appellant wes entitled to receive 
from said Welfare and Pension Fund a pension of $100.00 per month con- 
tinuing during the remainder of appellant's life, and for costs and disburse- 
ments, and @ reasonable attorney's fee. The three appellees were Trustees 
of the United Mine Workers of America Welfare and Retirement Fund and 
maintain a place of business in Washington, D.C... for sdminietearton of 
the Retirement Fund. The Retirement Fund is an irrevocable trust under 
and subject to the provisions of Section 302 of the Federal Labor Management 
Relations Act of 1947 as amended 29 U.S.C. 186(c). In accordance with 
the provisions of the National Bituminous Coal Wage Agreement of 1950, 
entered into between the Coal Mining Operators of the United States and 


the UMW, a portion of said trust fund is intended for and devoted to the 


payment of pensions on retirement to qualified employees of the coal 


mining industry. 


Ere 
1/ The appellee will hereinafter be referred to as both "Appellee" and 


"Trustees". 


Appellant cl&imed thet he wes born December 1, 1887, in Kentucky; 
that he had been for more then 25 years 2 member in good standing of 
the United Mine Workers of America, and of Local Union No, 8336, 
District 30 of the UMW of America; thet he was engaged in active em- 
ployment in the coal industry from 1912 through December 1952 when he 
retired: and that because of his age and his more than 20 years employ- 
ment in the coel industry, 2ppelent became entitled upon application to 
receive a pension of $100.00 2 month from the Retirement Fund, 

Appellant submitted his first application to the Fund on January 
9, 1953, At that time Resolution 10, adopted on April S, 1950 by the 


Trustees of the Fund, wes in effect. A second amended application was 


received by appellee Trustees from appellant on April 2, 1953, Areview 


of appellant's claim wes made by the Fund in early 1959, and by letter 
dated Merch 27, 1959, his claim was finally denied on its merits. The 
action below w2s Hled on October 1, 1961. 
The scle basis given for denying appellant's claim was that he had 
tailed to establish: 
"(Q) Twenty years classiiied service in the coal 
industry within the thirty-year period preceding 
your application." 
This edministrative determination of the trustees was erroneously 


based on the belief that the eligibility of the appellant would have to 
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be found under Resolution 30 which did nct become effective er January 
29, 1953, about a month after appellant had filed his application. His 
eligibility should have becn based cn Resolution 10 which was ‘in effect 
when appellant filed his application and which provides that eny service 
in the Coal Mines prior to retirment age may be counted. 

By a stipulation prior to trial herein appellees however dripped 
the defense that appellant had not had sufficient service in the Mines 
and agreed that the only thing to be tried would be the question of 
whether or not the appellant had reached the required age cf 60 years 
prior tc his retirement in December of 1952. The trustees never con- 
sidered and passed on the question of whether or not the appellant 
satisfied the age requirement under Resolution 10 and this element only 
appeared in the case in appellees' pre-trial statement cf neebee 16, 
1962, : 

Trial was had before the Court on May 10, 1965 on the sole issue 


stipulated tc be whether or not the appellant had attained the age of 


60 by the time he retired, At the end of the trial the Court orally ruled 


in favor of the appellant and requested counsel to submit findings of 
fact and conclusions of law. 
Before a judgment was signed appellees submitted a Motion to 


Amend Findings of Fact, and To Vacate Judgment on June 2, 1965 anda 
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Motion to Reopen Record on June 7, 1965. These motions were opposed 
by the appellant but without oral argument the Court granted the motion 
to reopen the record and hold further hearing on June 17, 1965, The 
Court stated at the second hearing that the further hearing had been 
granted because of claims of fraud by the trustees, 

Appelant filed a Motion to Clarify Order and for Further Relief on 
July 19, 1986S. This motion was denied by the Court on July 23, 1965 
and the matter came on for a second hearing on October 4, 1965. At the 
end of this second hearing the Court ruled for the appellees, finding that 
the appellant had ‘not reached the age of 60 years when he retired. 
Findings of Fact and Conclusions of law and an Order were signed by the 
Court on November 12, 1965. 

Attorney Zichard L. Merrick represented the appellant herein until 
he was required to withdraw because of illness on January 15, 1964, 
Attomey Carl H. Imlay represented appellant from February 12, 1964 
until the Judgment was signed but he could not represent appellant on 
this appeal since he had in the meantime been appointed to a position 
with the Administrative Office of the United States Supreme Court. 

STATEMENT OF POINTS ON APPEAL 


1, The Court below erred in granting a trial as to whether or not 


appellant had reached the required age of 60 years by December of 1952, 
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The Court should have limited its consideration to whether or not the 
trustees' denial of the requested pension on @ failure to meet the years 
of service requirements of Resolution 30 was arbitrary and capricious. 

2. The Court below erred in failing to use the standards by which 
the trustees would have been governed when it tried the issues of 
appellant's age. 

3, The Court below erred in permitting a further peaviba based on 
appellees’ so called discovery of fraud after the Court's oral naling for 
appellant on May 10, 1965 when in fact no fraud was found by the Court. 

4, The lack of an administrative hearing and the Saueniby of the 
case for further evidence prevented proper discovery and a complete 
opportunity to rebut the evidence submitted by the appellees ea the 
question of appellant's age. 

SUMMARY OF ARGU MENT 
The Court below did not have legal authority to consider the 


question of appellant's age since the trustees had not raised this 


question in the administrative proceedings. The Court, in fact, so 


found in an oral opinion rendered in the first hearing in this ‘case on 
May 10, 1965. A second hearing, however, was improperly permitted 
by the Court apparently because of a suspicion of fraud even though 


the elements of fraud were never found and did not exist. The second 


hearing was 2 trial by the Court on the question of the appellant's age. 
Even 2ssuming erguendo, thet such a hearing was proper, the Court 
should have been bound by the criteria for establishing the age require- 
ment promulgated by the trustees in Resolution No. 10. 

Permitting the new hearing 2nd permitting the issue of age to be 
raised some twelve years 2fter appellant had applied for his pension, 
mede it impossibie for the appellant tc properly assist his counsel and 
rebut the evidence introduced by appellees, 

ARGU MENT 
I 
THE COURT WAS WITHOUT LEGAL AUTHORITY TO CONSIDER THE 
QUESTION OF THE APPELLANT'S AGE SINCE THE TRUSTEES 
HAD NOT RAISED SUCH QUESTION IN THE ADMINISTRATIVE 
PROCEEDINGS, 


The Trust Indenture of the United Mine Workers of America 


Welfare and Retirement Fund of 1950, created pursuant tc the provisions 


of the Labor Management Relations Act, 29 U.S.C. 186(c), provides: 


“Subject to the stated purposes of this Fund, the 
Trustees shall have full authority, within the terms 
and provisions of the ‘Labor-Management Relations 
Act, 1947,' and other applicable law, with respect 
to questions of coverage and eligibility...and all 
other related matters.” 


Pursuant to these provisions, the trustees made an investigation 


and took evidence after the appellant made aprlication for a pension, 
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The application was finally denied by the trustees and their letters to 
the appellant of March 27, 1959 gave as a reason for the denial: 


",...you have failed tc establish prcof of meeting 
the following Trust Fund requirement: 


(1) Twenty years clessified service in the 
coal industry within the thirty-year period 
Lreceding your application.” (Pl. Exh. 4) 
In denying the appellant's application for a pension, the trustees 
relied solely on the previsions of their Resolution 30 and the failure tc 
2/ and 3/ 
meet the requisite service requirement, 


In the first hearing on this matter, the Court in spite cf objections 


by counsel for appellant, (Ist Tr. 3,4) decided tc hear evidence fcr the 


first time on the question of whether the appellant had reached 60 years 


of age when he applied for his pension, This new matter had never been 
decided by the trustees and was first introduced intc the case at pretrial, 
It is true that in the appellees' answer tc the complaint, they “denied that 


the appellant was 73 years of age" (Answer, Paragraph 2), but whether 


_2/ Prior to the trial of this case, it was ccnceded by counsel -for both 
parties that Resolution 10 of the Trust Fund was tc be controlling rather 
than Resolution 30. (See Ist Tr, 88), 
3/The reference to "Ist Tr." hereinafter refers tc the transcript of the 
hearing cn May 10, 1965 and "2nd Tr," refers to the hearing of October 


4, 1965S, 
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arrellent was years of age was immaterial. It was not until 
November 16, 19 in their Pre-Trial Statement that the appellees 
claimed arreliant did not meet the age requirements for the first time 
321 Statement cf November 19, 1962, Page 2). This was almost 
n years after aprellant had made his application for a pension in 
January of 1953. 
It is well established that the scope of judicial review in an 
appeal from an administrative decision, such as in this case, is limited 
to a review of the administrative record as to whether or not the trustees 
have acted 2rbitrarily or capriciously in rejecting 2 claim. Dantiv, 
Lewis, 114 App. D.C. 105, 312 F.2d 345(1962). Kosty v. Lewis, 5 
App. D.C. 343, 319 F.zd 744(1963), cert. denied, 375 U.S. 964(1964). 
The review to de 2fforded in 2 case such as this is analogous to the 
review permissible in cases involving administrative decisions of branches 
of the United States Government. In employee discharge cases for 
example, and this general rule applies in review of other types of 
administretive actions, it is well settled law that the only function of 
the Courts is to insure compliance by the egency involved with the 
applicable statutes and regulations and to determine whether or not the 


action wes arbitrery and capricious. Green v, Baughman, 100 App. D.C., 


187, 243 F.2d 619(1957), Boylan v, Quarles 98 App. D.C. 337, 235 F.2d 


834(1956). 
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If this were not so, it would mean that the Courts could interfere 


at will in the discretion specifically granted to the trustees and to the 


trustees alone by the Trust Indenture, 

Permissible review was well defined by the Court in Kennett Vv. 
United Mine Workers, 183 F.Supp. 315, at 318, affirmed without opinion, 
D.C. Cir., No, 15892. : 


"> ,in such an action the Court will review the 
legal rights of the plaintiff and determine whether 
any erroneous decision has been reached by the 
trustees on questions of law. It will also review, 
to a limited extent, decisions of the trustees on 
questions of fact; certainly whether there is eny 
substantial evidence sustaining the decision on 
questions of fact. 


"The Court would not go as far as to 
review the question whether their decision is 
contrary to the weight of evidence, but it will 
determine whether there is substantial evidence 
in the record as a whole sustaining their finding. 
Finally, and it is not denied that this may be done, 
the Court will review the question whether the 
action of the trustees is in any way arbitrary or 
capricious." 


It was therefore error for the Court to permit the introduction of the 
issue of age at the time the case was to be heard and further error to 
undertake to try the matter on the introduction of evidence which had 


not been a part of the administrative proceeding. 
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II 


THE OPINION OF THE COURT RENDERED IN THE HEARING OF 
MAY 10, 1965, WAS CORRECT AND SHOULD 
HAVE BEEN SUSTAINED. 

After the hearing on May 10, 1965, in which the Court considered 


evidence relating tc appellant's age, the Court announced an oral 


opinion from the bench finding that the appellant should have been given 


2 pension (ist Tr. 88-90). The Court stated: 


...1 noid that the defense cannot change its 
theory of the case on facts that have come into 
the case after it has made its decision. They 
have gct tc rest cn the reccrd es it was at the 
time that the decision was made. Accordingly, 
this affirmative defense that the plaintiff at the 
time that his case was considered was nct at 
the prcper age, I do not think is material tc the 
case.” (Ist Tr. 88) 

Although it is the 2ppellant’s contention that the objection to the 
hearing on the questicn of age should have been sustained in the first 
instence, the ruling by the Court following the hearing of May 10, 1965 
wes correct 2nd the finding and conclusions reached should have disposed 
of the case at this point. 

However, befcre the Court signed its findings of fact and con- 
clusions of law, the 2ppellees filed motions seeking further hearing 


and reconsideration. In sustantiation of these motions, allegations 


were made which amounted to an accusation of fraud and a claim of newly 
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discovered evidence, Acting on these allegations on July 17, 1965 : 


the Court granted a new hearing and in spite of objections by counsel 
for the appellant, the matter again came on for further hearing on 
October 4, 1965. At this hearing, further evidence was ieueeatiosa re- 
lating to appellant's age which resulted in the Court finding that the 
appellant had not met the requirement of age as contained in Resolution 
No, 10, which sets forth requirements of eligibility for eee and 
dismissed the appellant's complaint, 

In spite of the fact the Court had stated that the new hearing had 
been granted because of the allegations of fraud meade by the appellees, 
(2nd Tr, 15) the Court made no findings of fraud to justify the granting of 
a new hearing. On the contrary, the Court stated "...that the 
Plaintiff listed an incorrect age and date of birth in his aap licatiens: shat 
(Finding of Fact and Conclusions of Law, filed November 12, 1965, 

p. 6). 

In the absence of a finding of fraud by the Court in this new 
hearing, it was completely without legal justification to overrule its 
previous decision issued from the bench in the hearing of nee 10, 

1965, If the Court found in the first hearing that the issue & age was 
not relied upon in the administrative denial of appellant's ini and 


that it was raised too late as a defense to this suit, thereby finding 


* 
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for the appellant, how could the Court hold a rehearing and retry the 
case on the issue of age? 

At that late date, July of 1965, twelve years after the original 
application for 2 pension was filed, the trustees had finally claimed to 


have found evidence showing that the appellant was not of the requisite 


age. (Appellees' Opposition to Plaintiff's Motion to Clarify, paragraph 


». 
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IN THE ABSENCE OF A FINDING OF FRAUD THE EVIDENCE 
TENDERED BY THE APPELLEE SHOULD NOT HAVE 
BEEN ACCEPTED AS SUFFICIENT REASON FOR 
ORDERING A NEW HEARING. 

Newly discovered evidence cannot be merely impeaching in 
character, and must be sufficient if proved, to require a different re- 
sult in the verdict before it warrants a new hearing. Edgar v, Finley, 
312 F.2d 532, 537(C.A. 8, 1963); Chemical Delinting Co, v, Jackson, 
193 F.2d 123(1953). 

The majority of the evidence at the rehearing dealth with records 
having bearing on the army service of the appellant which only had a 
collateral bearing on the appellant's age. Also, this evidence was a 


surprise to the attorncy for the appellant and he did not have an 


opportunity to investigate this new evidence. 
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The second hearing went completely beyond the scope of 


permissible review by the Court in that it did not deal with a finding 
of the trustees at all but was a new hearing on a completely new issue 
never decided or even before the trustees, 
This clearly violates the finding in Danti v, Lewis, Supra 
at 349, where the Court stated: 
"We hold, further, that in this action to review 
the trustees' decision.,..the District Court's duty 
was to determine whether the material then before 
the trustees was sufficient to support their decision...” 
IV 
EVEN IF IT WERE PERMISSIBLE FOR THE COURT TO UNDERTAKE 
AN EXAMINATION INTO THE APPELLANT'S AGE IT SHOULD 
HAVE BEEN BOUND BY THE STANDARD AND CRITERIA 
WHICH GOVERN THE DECISIONS OF THE TRUSTEES FOR 
WHICH THE COURT WAS SUBSTITUTING ITSELF. 
As to age, the criteria set forth in Resolution 10 are plain and 
unequivocal: 
"II, PROOF OF ELIGIBILITY 
A, Age 
1, Whenever pessible the age of applicant 
will be verified by the Social Security 
Records." (Def, Exh. 2) 
The Social Security Records in this case are perfectly ‘clear and 


they verified appellant's age by establishing appellant's birth date 


as being December 1, 1887. (Pl. Exh, 1 and 10), This birthidate makes 
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appellant eligible for his pension according to the requirements of 
Resolution No. 10; (Def. Exh, 2) The trustees violated their own 
Resolution in denying appellant's age qualification and the Court 
violated the Resolution by ignoring the criteria set up by said Reso- 
lution, A decision by the trustees that appellant had not reached the 
required age would have been arbitrary and capricious for not complying 
with a Resolution which the trustees themselves had promulgated, 
The Court's decision was equally errcneous in ignoring these criteria 
and no reason is given for the Court's failure tc find the Social Security 
records dispositive. 
Vv 
THE MANNER IN WHICH THE NEW HEARING WAS PERMITTED 

AND THE DELAY IN RAISING THE ISSUE OF AGE RE- 

SULTED IN THE IMPOSSIBILITY FOR THE APPELLANT 

TO HELP HIS COUNSEL SECURE EVIDENCE TO REBUT 

THAT INTRODUCED BY THE APPELLEES. 


By the time of the Court hearings herein, the appellant, because 


of his advanced age, sickness and poor memory and because of his 


lack of education, wes completely incapable of helping to prove his 
age or rebut the evidence of the trustees. (2nd Tr. 101). The Court 
recognized the incapacity of the appellant and stated: 

“I think cross examing this poor old fellow on 


credibility won't give you anything. He 
can't remember obviously.” (2nd Tr, 97) 
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Appellant's confusion and lack of memory are shown throughout 
his testimony at the second hearing. He there claimed to have used 
an M-l rifle, and to have been sent to Normandy in World War I, 
obvious anachronism. (2nd Tr. 80-106) The appellant himself best 
described his mental condition when he said: , 


"I don't remember. I can't remember much, My 
mind comes and goes." (2nd Tr. 101) 


Appellant was further unable to submit to the Court certain 


affidavits relating to his age which he would have been permitted to 


submit at the administrative level if an administrative hearing had 
been held. (Pl. Exh, 13 and 14, not admitted in evidence) 

Appellant herein was entitled to an administrative hearing on the 
question of his age by the trustees at a time when he was capable of 
participating fully therein. The hearing before the Court where re- 
strivtive rules of evidence were applied was in violation of the 
appellant's rights, 

CONCLUSION 

It is respectfully submitted, that at this late date, for the reasons 
herein set forth, justice requires that this Court enter an order reversing 
the judgment of the lower Court and requiring that appellees pay to 
appellant his pension retroactive to the date of his application therefor. 

Ronald D. Haggart 
Byron K. Welch 


Attorneys for 
Appellant 
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IN THE 


United States Court of Appeals 


For rue District or CotumBia CrrcuiIT 
No. 20,081 


LAWRENCE StTurcILL, Appellant 
v. 


Joun L. Lewis, JosepHine Rocue anp Henry G. Scum, 
Trustees, Untrep Mine WorKERS OF AMERICA WELFARE 
anp RetrreMent Funp oF 1950, ‘Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an action by Appellant, an applicant for a pen- 
sion, seeking status as a beneficiary of a trust. The only 
issue involved herein, a factual one, is the age of the ap- 


plicant. 


» 


Appellees are Trustees of the United Mine Workers of 
American Welfare and Retirement Fund of 1950, an irrev- 
ocable trust, created by its settlors, Coal Operators signa- 
tory to the National Bituminous Coal Wage Agreement of 
1950 and a labor union, the United Mine Workers of Amer- 
ica! The Trust Indenture is set forth in the National 
Bituminous Coal Wage Agreement of 1950 (A. 49-52). It 
provides in part, that the Board of Trustees shall have the 
following powers: 


Subject to the stated purposes of this Fund, the Trus- 
tees shall have full authority, within the terms and 
provisions of the ‘‘Labor-Management Relations Act, 
1947,°° and other applicable law, with respect to ques- 
tions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of 
providing or arranging for provisions for benefits, in- 
vestment of trust funds, and all other related matters. 
(Emphasis supplied) (A. 51). 


2 Appellant coneedes that Appellees are Trustees of an irrevocable trust 
created pursuant to the Labor-Management Relations Act, 1946, as amended, 
29 U.S.C. $186 (e) (5), and that the Trustees are empowered by the Trust 

snture with full authority with respect to questions of coverage and cligibil- 
ity and all other related matters. See Appellant's Brief pages 2 and 7. 

The Sapreme Court of the United States, in concluding that this Trust was 
not an asset or property of the Union, carefully pointed out that there is 
an ‘‘express provision’? that ‘‘this Fund is an irrevocable trust created 
porsaant to Seetion 392(e) of the ‘Labor-Management Relations Act, 1947.’ ’’ 
Lewis ¥. Benedict Coal Corporation, 361 U.S. 459 at 464, 465, 80 S, Ct. 489, 
4 L. Ed. 24 442. That this Fund is a trust is manifested by the intention 
of the parties who created it as contained in the Trust Indenture. The Labor 
Management Relations Act, 1947 as amended requires such a fund to be a 
trast. Judicial deeisions have determined that this Fund is a trust. Lewis 
¥. Quality Coal Corporation, 7th Cir., 270 F. 2d 140; Lewis, et al, v. Quality 
Coal Corporatio, 7th Cir., 243 F. 2d 769, cert. den. 355 U.S. 882; Ruth v. 
Lewis, ct al, (TSDC D.C.) 166 FP. Supp. 346; Van Horn v. Lewis, et al, 
(USDC D.C.) 79 F. Sapp. 541; Yonce v. The Minera Memorial Hospital Axa'n., 
ct al., (USDC WD Va.) 161 F. Supp. 179 at 186; Barlow v. Roche, et al., 
(Maun, Ct. Apps. D.C.) 161 A. 2d 58, App. den. D.C. Cir. No. 15,951; Hobbs 
v. Lowia, et al, 197 Tenn. 44, 270 8.W. 2d 352; Wilder v. United Mine Workers 
of America Welfare and Ertirement Fund, et al., 346 S.W. 2d 27 (1961); 
EBamsry, ct al. v. United Mine Workers of America, ct al, (USDC E.D. 
Tenn.) 222 F. Supp. 717 (1961). 
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Pursuant to this authority, and as experience dictated, 
the Trustees enacted resolutions setting forth requirements 
of eligibility for pensions.? 

A chronological presentment of this case, while delaying 
the explanation of the only issue, will aid in clarifying the 
manner in which it arose. 


(a) 
Pension Eligibility Requirements 


Shortly after the creation of this Trust, the Trustees en- 
acted Resolution 10, setting forth requirements for eligi- 
bility for pensions (A. 52-56).* It provided in part: 


J. Eviersiirry 


An applicant shall be eligible for a pension if he meets 
the following requirements: 


A. Attained the age of sixty (60) years or over at the 
time of his application for pension. 


D. Completed twenty (20) years service in the Coal In- 
dustry in the United States, its possessions or terri- 
tories, or the Dominion of Canada; ° * ° 


II. Proor or Exicrsiiiry 


A. Age. 


1. Wherever possible the age of the applicant will 
be verified by the Social Security Administration 
records. 


. Applicant shall be required to submit documen- 
tary evidence of probative value to establish his 
age in cases where the Social Security Adminis- 


2 Trust Funds are derived principally from royalties on coal produced for 
use or for sale as provided in the Trust Indenture. Tied as this Trust is 
to the fluctuating fortunes of the coal industry, flexibility to revise pension 
cligibility requirements is especially necessary to the operation of this Trust. 
Koaty v. Lewis, 115 U.S. App. D.C. 343, 347, 348, 319 F, 2d 744 (1963). 


3 Resolution 10 was enacted on April 5, 1950. 


+ 


tration records do not verify his age as stated on 
the application for pension. 


On January 28, 1953, Resolution 29 was enacted by the 
Trustees which repealed Resolution 10, effective January 
29, 1953. On the same day Resolution 30 was enacted which 
provided in part: 


I. Exicpwrmiry 


An applicant shall be eligible for a pension if he has: 


A. Attained the age of sixty (60) years or over at the 
time of his application for pension. 

B. Completed twenty (20) years service in the coal in- 
dustry in the United States, ... within the twenty- 
five (25) year period immediately preceding his ap- 
plication for pension; * * ° 


LI. Poor or ExiciBivity 
A. Age. 


1. Wherever possible the age of the applicant will 
be verified by the Social Security Administration 
records. 


2. Applicant shall be required to submit documen- 
tary evidence of probative value to establish his 
age in cases where the Social Security Adminis- 
tration records do not verify his age as stated on 
the application for pension. 


On March 13, 1953, the Trustees enacted Resolution 31, 
which amended Resolution 30 by striking the words twenty- 
five (25) years’ service and replacing it with thirty (30) 
years’ service in § 1 B. Resolution 32 enacted on May 12, 
1953 perpetuated these changes and retained the provision 
that an applicant at the time of his application for a pen- 
sion, must have attained the age of sixty (60) years. Sce 
Kosty v. Lewis, supra. 
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(b) 
Proceedings Before the Trustees 


On January 9, 1953, the Trustees received a pension ap- 
plication from Appellant bearing date of December 6, 1952 
(A. 57). In response to question five (5) on the applica- 
tion, Appellant stated his date of birth as June 25, 1892 
(A. 57). On the last page of the application was an author- 
ization, signed by the applicant, authorizing the Social Se- 
curity Administration to make available to the Trust Fund 
information contained in the applicant’s social security file 
(A. 60). His social security number appeared on the same 


page. 


As is customary, the authorization was sent to Baltimore 
to the offices of the Social Security Administration (A. 30, 
31). A transcript, which must be interpreted, was returned. 
Lawrence Sturgill’s date of birth was listed as 7/96, that is, 
as having been born in July, 1896. On January 22, 1953 a 
Fund examiner noted the date of birth as 7/96 (see Defend- 
ants’ Exhibits 6 and 7). 


On February 16, 1953, the Trustees, applying Resolution 
30, denied Appellant’s application for a pension, on the 
grounds that he had not established proof of twenty (20) 
years classified service in the Bituminous Coal Industry 
within the twenty-five (25) year period immediately pre- 
ceeding his application for a pension (see Defendants’ Ex- 
hibits 6 and 7)5 


Question 19 on the application required the applicant to 
list all of his employment in the coal industry, commencing 
with his first employment (A. 58). Since the twenty-five 
(25) year period immediately preceding Sturgill’s applica- 
tion for a pension commenced in December, 1927, his re- 


4The authorization also stated applicant's date of birth as June 25, 1892. 


5 But sce infra how intervening case law, Kosty v. Lewis, supra, affected 
tho cause subscquontly. 


6 


sponse to question 19 demonstrated that he could not have 
more than ten years effective service during the required 
period (A. 58). 


Whether the examiner and reviewer overlooked the date 
of birth derived from the Social Security Administration 
reeords, that is, 7/96 or immediately saw that on the face 
of the pension application, the applicant did not meet the 
requirements of Resolution 30 is immaterial. 


On March 2, 1953, Appellant completed a second applica- 
tion for a pension which was received by the Trustees on 
April 2, 1953 (A. 61). This second application contained 
a substantially different work record with respect to the 
answer to Question 19 (A. 62). Surprisingly, this second 
application listed employment during the period August 
1929 through June 1942, which had not been listed on the 
first application (A. 58, 62). On October 26, 1953, after an 
investigation, the application was denied as failing to meet 
the less stringent requirement of Resolution 30 as amended 


by 31 and 32 which required twenty (20) years classified 
service within the thirty (30) year period immediately pre- 
ceding the application for a pension. 


Thereafter, as can be seen from Defendants’ exhibits six 
(6) and seven (7) voluminous correspondence between the 
applicant and the Trustees occurred. Finally, a full field 
investigation was ordered, in an attempt to unearth facts, 
which might support the applicant’s contentions with re- 
spect to his work record. Unable to find support for Mr. 
Sturgill’s contentions, the application remained denied. 


On October 11, 1961, Appellant filed a complaint in the 
United States District Court seeking status as a beneficiary 
of this Trust (A. 6). 
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(c) 
The Litigation 


In Paragraph two (2) of the verified complaint, Appel- 
lant alleged that he was seventy-three (73) years of age ;° 
in paragraph numbered four (4) he alleged that by reason 
of his age and service he was entitled to a pension (A. 7).7 
Thus, Appellant alleged a date of birth around 1887-1888. 
In their answer to the Complaint, the Trustees specifically 
denied that Appellant was seventy-three years of age; they 
also denied that by reason of his age and service he was 
entitled to a pension (A. 9-11).8 


On November 14, 1962, Appellant filed a pretrial state- 
ment, again reciting that he was seventy-three years of 
age,® and that by reason of his age and service he was en- 
titled to a pension. In addition thereto, Appellant acknowl- 
edged that the Defendants had denied that he was seventy- 
three years of age.” Defendant Trustees’ pretrial state- 
ment filed two days later specifically stated, ‘‘3. Plaintiff 


did not meet the age requirements contained in pertinent 
resolutions enacted by the Trustees with respect to eligi- 
bility requirements for a pension.”’ (A. 12)" 


6‘¢Plaintiff is of the age of 73 years; ...’’ (A. 6). 

7<*By reason and because of his... and his age, plaintiff became and was 
entitled, and qualified, upon application, to receive a pension . . .”? (A. 7). 

8 Paragraph 2 of the Fifth Defense states, ‘‘In response to paragraph two 
(2) of Plaintiff’s Complaint, the Defendant Trustees: deny that Plaintiff is 
of tho age of seventy-three (73) years; ...’? (A. 10). 

Paragraph 4 of the Fifth Defense states, ‘The Defendant Trustees deny 
each and overy allegation contained in Paragraph four (4) of Plaintiff's 
Complaint’’ (A. 10). 

9‘, Plaintiff is 73 years of age ...’', Apparently referring to the age 
of plaintiff as of the date of filing of the complaint (A. 11). 

105, Defendants have denied: (1) .. .3 (2) that Plaintiff is 73 years 
of age; ...’’ (A. 11). 

11 The plaintiff’s pre-trial statement clearly demonstrates that he was aware 
that his date of birth was in issue, and the Defendant Trustees’ pre-trial 
statement uncquivocally placed plaintiff on notice that he did not mect the 
ago requirements contained in pertinent resolutions setting forth requirements 
of cligibility for pensions. 


NS) 


On November 19, 1962, the Pre-Trial Statement set forth 
plaintiff's claim that he was born December 1, 1886; the 
Trustees’ assertion that plaintiff did not reach the age re- 
quirements set forth in Resolutions 10 and 30 as amended :* 
and contained a stipulation that counsel for the plaintiff 
would give the Trustees a letter of authorization from the 
plaintiff. whereby they could obtain the age of plaintiff as 
reported to the National Census Agency (See Record). 


On March 3, 1964, plaintiff’s new counsel (his initial 
counsel having had to withdraw because of ill health) wrote 
to the Social Security Administration requesting informa- 
tion concerning plaintiff's date of birth."* 


Thereafter on numerous occasions plaintiff recognized 
that an applicant must have attained the age of sixty (60) 
or more at the time of his application for a pension." 


Appellant’s contention in his brief that the element of 
age only appeared in the cause in the Defendant Trustees’ 
Pre-Trial Statement filed November 16, 1962, is obviously 
erroneous. 


(d) 
Intervening Case Law 


The approach by the Trustees to the instant case, was of 
necessity changed, by the decision of this Court in Kosty v. 


e requirement that an applicant must have attained the age of sixty 
(6) or more at the time of his application for a pension was the same under 
Resolutions 19, 20, and 20 as amended, See supra, pgs. 3, 4. 


13 Plaintif’’s Exhibit 2, a letter from the District Office at Pikesville, 
Kentucky of the Sorial Security Administration of the Department of Health, 
Edueation and Welfare to Lawrence Sturgill, noted that they received a letter 
dated March 2, 1964 from Carl H. Imlay, ‘‘ requesting information regarding 


your date of birth.’’ 


14 Plaintiff’s motion for further pre-trial filed April 9, 1964, at page 3; 
Plaintif’’» Further Pre-Trial Statement, filed September 24, 1964, paragraph 
numbered one (1); Defendant Trusteen’ Additional Pre-Trial Statement re- 
questing stipulations obviously addresned to the issue of age; and the second 
PreTrial wherein the age requirement is recognized in plaintiff's claims with 
respect to Resolution 10. 
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Lewis, 115 U.S. App. D.C. 343, 319 F. 2d 744 (1963). There, 
this Court held that where an applicant for a pension met 
all the requirements of eligibility, including age, but had 
not applied for a pension, a subsequent change of eligibility 
requirements which were more restrictive, could not be ap- 
plied to the applicant where no notice or publicity with 
respect to the intended changes had been given, and where 
the first resolution did not require the applicant to retire at 
the time he met the requirements of eligibility for a pen- 
sion. 


It was obvious that if plaintiff’s date of birth was as 
alleged on his pension application, June 25, 1892 or as he 
contended at pre-trial, December 1, 1887, then he met all 
the requirements of eligibility for a pension. It was con- 
ceded that plaintiff had twenty years’ service in the Bitu- 
minous Coal Industry but not twenty years’ service within 
the thirty-year period immediately preceding his applica- 
tion for a pension. As an applicant, who met all the re- 
quirements for a pension, as contained in Resolution 10, 
except for having made application, the more restrictive 
resolution 30 as amended could not be applied. On the 
other hand, if the plaintiff, Lawrence Sturgill had not at- 
tained the age of sixty (60) years or more at the time of 
enactment of Resolution 30 and 30 as amended, then his 
case did not fall within the Kosty rule. Thus prior to the 
commencement of trial, the Trustees informed the Court 
that age alone was the only issue to be litigated (Tr. Vol. 1, 
pg. 3). At no time did plaintiff or his counsel ever suggest 
that the administrative record before the Trustees be re- 
opened. 

(e) 
Evidence Adduced at the Hearings 

Lawrence Sturgill, the plaintiff, testified: that he was 
born December 1, 1887 in Floyd County, Kentueky (A. 28) ; 
that his father called him James L, Sturgill and his mother, 
Daniel Sturgill (A. 23); that he signed papers two ways, 
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either with the name Lawrence Sturgill or Daniel Sturgill 
(A. 23, 24): that he received a Social Security pension in 
1953. 


On cross-examination, the plaintiff stated that Tap Tag- 
gart filled out his application for a pension. Although he 
recalled being asked most of the questions on the applica- 
tion by Tap Taggart, he had no recollection of being asked 
his date of birth (A. 24, 25). As was true throughout most 
of the inquiry. the plaintiff was able to give information on 
collateral matters but was unable to remember or failed to 
have any recollection as to specifies which dealt with his 


age.** 


Appellant admitted: that his second wife’s name was 
Flossie: that he divorced her; that the divorce occurred 
close to 1933: that he was asked several questions in the 
divorce suit: that he knew a lawyer by the name of J. A. 
Runyon: and a lawyer named J. M. Bolling, who was his 
lawyer (A. 27), but denied being asked his age (A. 27). 


Defendant Trustees Exhibit No. 7 contained a duly authen- 
ticated transcript of a deposition of Lawrence Sturgill 
taken on the 21st day of June, 1933, in the case of Flossie 
Sturgill v. Lawrence Sturgill, Case No. 4724-E in the Pike 
County Circuit Court, Kentucky (A. 69). This record 
affirms plaintiff’s testimony as to the approximate date of 
the divorce: and the name of his attorney (A. 27). At said 
deposition the plaintiff testified, ‘‘I am 31 year old, live in 
Pike County, Kentucky, and am a common laborer.’’ (A. 


2% This is obviously the same person who on February 25, 1954 gave the 
Soeial Seeurity Administration a statement that the plaintiff was born 
Jone 20, 1885, Both Taggart’s date and plaintiff's date of December 1, 1887 
disagree with the date of birth of June 25, 1892 appearing in four (4) 
different places on plaintiff’s two applications for pension. 


14 Eg. Plaintiff testified, ‘(I just can’t remember what date I told him (Tap 
Taggart) that I was born’? (A. 25). When confronted with the situation 
of his divoree, he admitted having given testimony, admitted the name of his 
attorney, but denied being asked about his age, rather than stating that he 
did not remember or couldn’t reeall (A. 26, 27). 


11 


69). This verified statement would place plaintiff’s date 
of birth in 1900-1901. 


Although plaintiff could not tell any of the ages of his 
sisters and brothers (A. 27-29), he was able to give a fair 
chronological report as to who was older and the order of 
their births. Giving the oldest first and so on, he stated 
their order as Sally, Maude, Sam, Joseph, Jim (he said he 
had a brother Jim but not James—obviously they were one 
and the same persons, although as plaintiff testified, he 
undoubtedly was always called ‘‘Jim’’), Patience, Lizzie, 
George and Lew (A. 28, 29)."7 He stated that Lew was the 
youngest, George next older and then himself (A. 29). 
Plaintiff admitted that he was the Daniel L. Sturgill re- 
ferred to in the School Census Records (A. 29). When 
asked, ‘‘ And who is ‘Daniel L.’?”’, he replied, ‘‘Lawrence— 
that was me.’’ (A. 28). 


The Census of 1900 taken by the Federal Government on 
June Ist of that year in Floyd County, Kentucky follows 
extremely closely the listing of sisters and brothers pro- 
vided by the plaintiff, except that Daniel L. is listed after 
George C., rather than before (A. 65). The names of plain- 
tiff’s mother and father agree. Derinda M. listed in the 
Census may well have been Maude. It is entirely possible, 
as can be seen from later Census reports, that Sally had 
moved out of the home, being of such an age. This Census 
reports lists James D, Sturgell, as a son, born July 1886. 
As will be seen hereafter, this conforms to a subsequent 
sworn statement, which is extremely reliable, and as will 
also be seen, eliminates any question that Lawrence Stur- 
gill, or Daniel L. Sturgill or James L, Sturgill (all names 
that plaintiff claimed he was known by) was the James D. 
who was born in July, 1886."* 


17 The Bureau of Census Records show that the youngest child was Luena, 
obviously called ‘‘Lew'’ for short (A. 65, 66). 


1X See testimony and argument relating to the draft registration cards 
sworn to by Jamos D. Sturgill and Lawrence Sturgill, infra, pga. 15-17, 19-22, 
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The 1910 Census taken by the Federal Government on 
April 15th of that year, in Pike County, Kentucky, agrees 
with the 1900 Census taken in another County and District 
(A. 65, 66). It lists the correct names of mother and father, 
and shows that only four (4) children remained at home, 
namely. Lizzie, George, Lawrence and Luena. This is the 
same order of age as appears in the 1900 Census and agrees 
with Plaintiff's listing, except again, Lawrence is listed 
below instead of above George (A. 66). Lawrence is listed 
as being of the age of 14 years, thus making his date of 
birth in the 1896-1897 area. 


The 1920 Census taken by the Federal Government on 
January 1st of that year, in Pike County, also contains 
corroboration. Plaintiff admitted that his wife was named 
‘Virgie.’ (A. 26). The divorce complaint, filed January 17, 
1930 in the Pike County Circuit Court shows that they re- 
sided in Pike County, and Virgie and Lawrence Sturgill 
were married September 5, 1917 in Pike County (A. 70). 


The 1920 Census (A. 67) lists Lawrence Sturgill’s age as 
2 years.” If Lawrence Sturgill was born on June 27, 1897, 
this Census report would be in total agreement.” 


The School Census Record, although of less probative 
value, again agrees with all other documentary proof with 
respect to the listing of the Sturgill children (A. 69, 70). 
Luena is undoubtedly omitted because, being the youngest 
she had not arrived at school age. Daniel L. Sturgill is 
listed has having been born June 24, 1894. The date of 
birth of James Sturgill, July 9, 1886, conforms to all other 
documents, including Census Records and Draft Registra- 
tion cards. Note, that if Patience Sturgill’s date of birth 
is correct, then she was born less than six months after the 


1 Plaintiff’s last name is found to be spelled in several ways, such as 
Sturgel, Sturgill, and Sturgell. See testimony of Charles A. Appel, document 
examiner, with respect to this point (A. 41, 42). 


20 See draft registration eard of Lawrence Sturgill, born June 27, 1897, 
infra, pg». 19-22 (A. 77). 
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birth of Lawrence Sturgill, as he claimed in his testimony, 
December 1, 1887. 


Again, of less probative value are the birth certificates 
of two sons of Lawrence Sturgill, Reed and Geroid Sturgill 
(A. 73, 74). We do not know who provided the informa- 
tion for these certificates. Lawrence Sturgill is listed as 
twenty-six (26) years of age on the birth certificate of Reed 
Sturgill, who was born February 10, 1923 (A. 74). This 
would place Lawrence Sturgill’s date of birth in the 1896- 
1897 area. On Geroid Sturgill’s birth certificate, his father, 
plaintiff herein, is listed as twenty-seven (27) years of age 
(A. 73). Geroid was born March 2, 1925. This would place 
Lawrence Sturgill’s birth in the 1897-1898 area. It should 
be noted that the divorcee complaint of Virgie Sturgill, 
properly lists the ages of her children, Reed and Geroid 
(A. 70, 71) as compared with their birth certificates. 


Despite the fact that Lawrence Sturgill claimed to be 


known by several names and used two names, to wit, Daniel 
L. Sturgill and Lawrence Sturgill, his own witness, Johnny 
K. Price, testified that he had known Lawrence Sturgill 
since 1925 and had never known him by any other name.” 


Donald F. McFarland, Supervisor, Special Review Unit 
of the United Mine Workers of America Welfare and Re- 
tirement Fund of 1950, testified that Social Security rec- 
ords had been obtained by the Trustees in 1953 and 1962 
relating to the plaintiff. That such records showed plain- 
tiff’s date of birth as July 1896 (A. 31). 


On rebuttal, Lawrence Sturgill made two rather surpris- 
ing statements. He said that his brother Jim was younger 
than he and that he (Lawrence) had served in the Army in 


21¢*By Mr, Imlay: ...’’ (On Direct Examination) : 

«<Q. And you know him by the name of Lawrence Sturgill? 
A, Lawrence Sturgill is all T ever knew him to go by. 

Q. No other name? 

A. No other name."" (A. 36). 
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19172 This came as a total surprise to the Trustees as 
plaintiff in his application for a pension filed January 9, 
1933 had stated that he worked as a coal loader during the 
period covered by World War I. In addition, he had 
serawled the word ‘‘No’’ across the question on the ap- 
plication relating to service in the Armed Forces (A. 58). 
Plaintit® was unable to give any details with respect to his 
army record (Tr. Vol. 1, pgs. 79, 80). 


At the close of the hearing on May 10, 1965, the Court 
indicated orally, a ruling in favor of the plaintiff. 


Having discovered at the trial that plaintiff claimed to 
have served in the United States Army in World War I, 
contrary to all information previously provided by the 
plaintiff. the Trustees immediately moved to ascertain 
what Army records existed which might be of assistance in 
clearing up the conflict over plaintiff’s date of birth. 


A search of the Military Records Center, General Serv- 
ices Administration, St. Louis, Missouri, revealed that no 
record of Lawrence Sturgill, Daniel Sturgill or James L. 
Sturgill could be found. These records also revealed that 
Lawrence Sturgill, himself, had made inquiry in 1955 with 
respect to his alleged military service. A copy of a letter 
from the plaintiff to Carl D. Perkins, M.C. in 1955 revealed 
that plaintiff claimed his date of birth was June 30, 1888, 
Further this letter indicated that the Veterans Administra- 
tion could find no record with respect to the plaintiff. A 
Federal Bureau of Investigation fingerprint check also 
failed to disclose any Army service.” 


z'*By Mr. Imlay: 


Q. Now, ean you state whether or not you were ever in the Army? 

A. Yes, sir. 

Q. When were you in the Army? 

A. TL went in in ‘17 and came out in '17; went in on the first of ‘17 and 
came out on the last. [ was in the Army eight months,’’ (A. 32) 


2% These reeords were aubsequently admitted in evidence as Defendant Trus 
teen Exhibit No. 10 (A. 742). 
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Predicated on this preliminary information, a motion to 
reopen the case in order to take further testimony was 
promptly filed (A. 13). Plaintiff opposed and the Court 
ordered the hearing reopened to take further testimony 
(A. 15). Contrary to Appellant’s claim, in his brief, nothing 
concerning fraud was stated by the Court in its order 
(A. 15-16). Plaintiff filed a motion for clarification of the 
Court’s order, to which Trustees filed an opposition setting 
forth in detail additional evidence the Trustees had mean- 
while obtained concerning plaintiff’s alleged Army service. 
This evidence demonstrated conclusively that plaintiff was 
born on June 27, 1897. The Court entered an order setting 
the hearing for October 4, 1965 (A. 16). 


In order to lay to rest once and for all any claim by 
counsel for Appellant that he was surprised by this new 
evidence, it need only be pointed out that the evidence was 
set forth in detail, including the place where obtained, in the 
Trustees’ motion to reopen the cause and in their opposi- 


tion to plaintiff’s motion to clarify the order of the Court. 
In fact, Defendant Trustees’ Exhibit 17, a Veterans Ad- 
ministration file concerning the claims of Lawrence Sturgill 
contains a copy of a letter from Carl Imlay to Lawrence 
Sturgill, dated June 16, 1965 asking his client to send any 
and all records relating to his Army service.** 


On October 4, 1965 the hearing was reopened, and the 
Trustees introduced Exhibit No. 8 in evidence, a draft 
registration card of Lawrence Sturgill signed under oath, 
wherein his date of birth is stated as June 27, 1897. The 
draft registration card is internally corroborated by the 
listing of Kewanee Coal Company as the name of his 
employer which matches the listing on his pension applica- 
tion, and the listing of the name of his nearest relative as 


24 Paragraph three of the letter recited, ‘Will you please send me any 
and all records you have relating to your Army Service incase T should need 
them, I know that T had your Army identification card at one time, but 
I think I gave it back to you.’’ The letter was dated June 16, 1965, 
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Virgie Sturgill. More important, Lawrence Sturgill regis- 
tered for the draft on August 24, 1918 (A. 77). 

Also attached to this exhibit was a draft registration 
eard of James D. Sturgill, signed James Sturgill and show- 
ing his date of birth as July 9, 1886. Most important, the 
reverse side of the card shows that James D. Sturgill 
registered for the draft on June 5, 1917 (A. 76). 

As will be demonstrated hereinafter, the date Lawrence 
Sturgill registered for the draft proves unequivocally that 
he was born between June 6 and August 24, 1897. 


The Trustees Exhibit No. 10, discussed supra, demon- 
strated that a search of the military personnel records dis- 
closed no record of Lawrence Sturgill, James L. Sturgill 
or Daniel L. Sturgill, having served in the Armed Forces 
of the United States. A Federal Bureau of Investigation 
fingerprint also failed to disclose any prior service. 


Charles A. Appel, originator of the Federal Bureau of 
Investigation Laboratory, at the behest of the Director of 
the Federal Bureau of Investigation in 1932, who served 
as its head until 1948, and who has testified in practically 
every state and federal court throughout the land, gave his 
professional opinion as a handwriting expert and document 
examiner, that the Lawrence Sturgill who signed the 
pension applications and who signed various correspond- 
ence contained in the pension file of the Trustees (Trustees’ 
Exhibits 6 and 7), was the same Lawrence Sturgill who 
signed and swore to a draft registration form on August 24, 
1918 (A. 41). The testimony of the expert, whose qualifica- 
tions were conceded by the plaintiff, was necessitated when 
plaintiff could not remember whether or not he had signed 
such draft registration form and refused to identify his 
signature, claiming that he couldn’t remember (Tr. Vol. 2, 
pgs. 31, 32). 

Mr. Appel declared that the Lawrence Sturgill who 
signed the draft registration card and the aforesaid cor- 
respondence was not the person who signed ‘‘James 
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Sturgill’? on the draft registration card of James D. 
Sturgill on June 5, 1917 (A. 41). 


The introduction in evidence by the Trustees of the 
Veterans Admnistration file concerning Lawrence Sturgill, 
revealed that since 1955 Lawrence Sturgill had been actively 
and persistently attempting to obtain a pension and medical 
assistance from the Veterans Administration claiming to 
be a veteran of World War I. In support of his claim he 
listed his date of birth as June 30, 1888, another incon- 
sistency. For a serial number he gave that of his son 
Edison (A. 45) who obviously served in World War II 
(A. 46). With respect to the activities of his alleged 
armed service, he gave a most incredible story, which may 
have paralleled his son’s activities in World War IT (See 
Defendants’ Exhibit 17). 


The Court found that plaintiff had not attained the age 
of sixty (60) years at the time of his applications for 
pension (A. 21, 22). Judgment in favor of the Defendant 
Trustees was entered and plaintiff appeals (A. 22). 


SUMMARY OF ARGUMENT 


Appellant was born June 27, 1897. Thus, on the two 
occasions when he applied for a pension, plaintiff was only 
fifty-five years of age. Despite plaintiff's various asser- 
tions as to his date of birth, documentary evidence placed 
his birth within the 1896-1898 area. 


However, the most probative evidence, a draft registra- 
tion for World War T, signed by Appellant, not only listed 
June 27, 1897 as his date of birth, but clearly demonst rated 
that he reported for registration on August 24, 1918, 
following President Woodrow Wilson’s third proclamation 
requiring registration on that date of all male persons who 
since June 5, 1918 and on or before August 24, 1918, had 
reached their twenty-first birthday. 


Appellant’s charge that the Trustees and the Court failed 
to follow the criteria for proof of age contained in the 


1 


Trustees” resolution is erroneous. The resolution pro- 
vided that the applicant must submit probative evidence, 
as to his age, where Social Security records did not verify 
the date of birth listed on his application. Plaintiff listed 
June 25, 1892, whereas Social Security records showed 
July 1896. Appellant also failed to distinguish between 
Social Security records and Social Security judgments in 
relying on a subsequent decision by that Agency granting 
him certain benefits. 


The fallacy in Appellant’s argument, inherent through- 
out his brief, is that it matters not whether Appellant was 
of the correct age, since this was not the basis of the 
initial denial. But this presupposes the inability of a 
fiduciary to correct an oversight. Since the Trustees have 
the power to terminate pensions improperly granted, it 
follows that they have the power to resist a civil action for 
a pension, where they determine that the applicant did not 
meet the requirement of age, even though their initial denial 
was based on another reason. When plaintiff subsequently 
arrived at the proper age, he did not meet other require- 
ments of eligibility. 


The right to re-open a hearing in a non-jury case to take 
further testimony, prior to the Court making findings of 
fact, conclusions of law and entry of judgment is discre- 
tionary with the trial Court. 


Appellant’s complaint that a second hearing was unfair 
because of his age, and confusion is unwarranted. His 
testimony concerning Army service was derived from a 
statement made to the Veterans Administration ten years 
before. No surprise was involved as the preliminary 
motion papers filed more than two months before the hear- 
ing, specifically set forth the evidence to be tendered. 


Plaintiff, having failed to meet the requirement of age 
contained in the Trustees’ resolution, setting forth 
eligibility requirements for pensions, cannot complain. 
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ARGUMENT 
Lawrence Sturgill, Born June 27, 1897 


When was Appellant born? Appellant’s brief is com- 
pletely devoid of any facts which were adduced at the 
hearings in the trial Court. His case rested almost entirely 
on his own statement that he was born December 1, 1887 
and the judgment of the Social Security Administration, 
predicated on conflicting evidence, that he was born on that 
date. The resolutions of the Trustees required the intro- 
duction by the applicant, of probative evidence to deter- 
mine the issue, where the records of the Social Security 
Administration differed from the date of birth submitted 
by the applicant in his application for a pension. 


The date of birth of December 1, 1887 is unsupported by 
any probative evidence.* Even though one may testify 
as to his age, although the information is procured through 
hearsay, some foundation ought to be laid. Wigmore, 
A Treatise on the Law of Evidence, 3rd ed. Vol. 2, § 667, 


pg. 785, and Vol. 5, § 1493, pg. 317. No effort to develop 


any such foundation was made by the plaintiff. 


Plaintiff’s sworn statement at a deposition in a divorce 
proceeding held in 1933 should be considered as having 
good probative value. He made the statement: he was 
under oath; and he had no reason to lie about his age. The 
only weakness of this piece of evidence, which indicates a 
date of birth in the area of 1901-1902, if there is a weakness, 
is that it may be a couple of years off. However, can we 
even suggest, that if plaintiff was in fact born on December 
1, 1887, he would have sworn in 1933 that his age was 
31 years, rather than 45 years. If nothing else, this docu- 
ment gives the lie to plaintiff’s claim of having been born 
on December 1, 1887. 


25 Plaintiff offered in evidence two affidavits (Plaintiff's Exhibits 13. and 
14) which were rejected by the Court, One affidavit was signed by a mark, 
the other probably signed by a mark. Who prepared the handwritten affidavits 
is unknown, 
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Federal Census Records have some probative value, 
Cf. Doto v. United States. 96 US. App. D.C. 17, 223 F. 2d 
309, 311 (1955). The 1910 and 1920 Census Records place 
plaintitf’s date of birth in the 1896-1898 area, They are 
important for the listing of his brothers and sisters, as 
they match plaintiff's own listing of the oldest through 
the youngest child, with one minor exception. The 1900 
Census does not show plaintiff’s age. More important, 
these records tend to corroborate the crucial and most im- 
portant record, the draft registration card, hereinafter 
discussed. 


School Census Records probably do not have great 
reliability and are perhaps even less probative than the 
Federal Census records. However, they also confirm the 
listing of the names of the brothers and sisters of plain- 
tiff. The 1900, 1901, 1902 school census record places 
plaintiff’s date of birth as June 24, 1894. 


The birth certificates of Lawrence Sturgill’s sons have 


their probativeness lessened because we do not know who 
provided the information. However, they do place his date 
of birth in the 1897-1898 area, and thus partially confirm 
the crucial document which we now discuss. 


The Act of May 18, 1917, C. 15, Sec. 2, 5, 40 Stat. 76 
at 77, 78, provided for a selective draft to increase the 
military forces of the United States following the advent 
of World War I. It required all male persons who were 
already twenty-one (21) years of age and had not reached 
their thirty-first (31) birthday to register for the draft on 
the date set by the President of the United States. 


By Executive Proclamation, 40 Stat. Part IJ, 1664, 1665, 
Woodrow Wilson, President of the United States, did on 
May 18, 1917, proclaim that the time of registration for 
the selective draft would be between the hours of 7 a.m. 
and 9 p.m. on the 5th day of June, 1917. It required those 
who had attained 21 years of age but had not reached 
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31 years to register on that date. Violation was a criminal 
offense punishable by not more than one year’s imprison- 
ment. 


James D. Sturgill, brother of Lawrence Sturgill, born 
July 9, 1886, and who on the date of the proclamation was 
thirty (30) years of age registered for the draft on June 5, 
1917 (A. 76). Charles A. Appel, the expert handwriting 
examiner, found that the signature on the draft registra- 
tion card of James D. Sturgill was not that of the Lawrence 
Sturgill who registered for the draft fifteen months later or 
the person who signed the pension applications and 
numerous correspondence with the Trustees (A. 41). 


By joint resolution of the Congress, the Act of May 20, 
1918, 40 Stat. 557, provided that all male persons who have 
since the fifth day of June 1917 and on or before the date 
set by the President of the United States for a day of 
registration, attained the age of twenty-one (21) years were 
required to register for the selective draft. 


By Proclamation dated May 20, 1918, 40 Stat. Part II 
1781, 1783, Woodrow Wilson, President of the United 
States, deereed that all males who had attained the age of 
twenty-one years since June 5, 1917 and on or before 
June 5, 1918, were required, under criminal penalties, to 
register for the selective draft between the hours of 7 a.m. 
and 9 p.m. on the 5th day of June, 1918. 


Lawrence Sturgill, Appellant herein, did not register for 
the selective draft on June 5, 1917, nor did he register on 
June 5, 1918. 


On August 13, 1918, Woodrow Wilson, President of the 
United States, did by Proclamation, 40 Stat. Part Il 1834, 
1836, deerce that all male persons who have since the fifth 
day of June, 1918 and on or before the 24th day of August, 
1918, attained their twenty-first birthday, shall be required 
to register for the selective draft, under pain of criminal 
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penalties between the hours of 7 a.m. and 9 p.m. on the 
24th day of August, 191s. 


On August 24, 1918, Lawrence Sturgill registered for the 
draft (A. 77). Lawrence Sturgill was born between June 
5th and August 24th, 1897. 


Appellant would have us suggest that on that morning 
of August 24. 1918, Lawrence Sturgill, age 31, born 
December 1, 1887, walked into that local draft board and 
registered as a twenty-one year old. 


The draft registration date of birth is accurate. 
Appellant would have had no reason to lie; to erroneously 
register or fail to register at the proper time was a 
Federal Criminal Offense: the sequence of Executive 
Proclamations limits the period of possible birth to two 
(2) months and three (3) weeks; the date of birth period 
is overwhelmingly corroborated by other documents which 
place Appellant's date of birth in the same area. The 
draft registration card of Lawrence Sturgill is the most 
probative document on the issue of his date of birth. The 
fact that he did not fill out the form is of no importance, 
because not only did he swear to it, but most important he 
appeared for registration on August 24, 1918 clearly 
evidencing that he had reached his twenty-first birthday 
during the period June 5, 1918 through August 24, 1918. 
Moreover, plaintiff knew of these facts throughout the 
litigation, since Social Security had informed him of the 
same in 1953, aside from his own recollection. 


The finding of the Trial Court on the issue of age was 
accurate and correct, and should not be set aside unless 
clearly erroneous. United States v. U. S. Gypsum Co., 333 
U.S. 364 at 394, 395, 68 S. Ct. 525, 92 L. Ed. 746. 


While Appellant talks about confusion, lack of memory 
and being a poor coal miner, the Court was obviously con- 
cerned about credibility of the plaintiff (A. 15, 16). The 
Trial Court saw the witness, heard him testify, observed 
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his demeanor, and from all of this was able to examine his 
eredibility, and assess the truth of his contentions. 
Demeanor evidence, which a transcript cannot provide, is 
admissible evidence and an important element for the trial 
judge to consider. Stewart v. United States, 107 U.S. App. 
D.C. 159, 275 F. 2d 617 (1959). 


The Trustees and the Court Followed Scrupulously the 
Criteria Contained in Resolutions Enacted by the Trustees 


Appellant charges in his brief** that the Court and 
Trustees ruthlessly violated the criteria for age qualifica- 
tion as contained in the resolutions of the Trustees. He 
sets forth that criteria as: 


II. Psoor or Evicismitry 


A. Age. 


1. Whenever possible the age of the applicant will 
be verified by the Social Security Records 
(A. 52, 54). 


Appellant makes two mistakes with respect to this point. 
First he ignores the obvious distinction between Social 
Security records and Social Sceurity judgments. Social 
Security records obtained by the Trustees in 1953 showed 
that Appellant was born July 1896 (A. 31). Thereafter, 
in a separate proceeding which does not and could not bind 
the Trustees, the Social Security Administration con- 
sidered all the evidence before them, and made a judgment 
that he was born December 1, 1887. 


This was a judgment. The initial record of Social 
Security Administration showed a date of birth of July 
1896. Their judgment, however, was based on external 
records furnished by Appellant. 


26 Appollant’s Brief, pg. 14. 
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The second mistake Appellant makes is the failure to 
read the further criteria concerning age. Resolution 10 
and all other possibly pertinent resolutions further state: 


II. Proor or EviciBiity 


. Age. 


Pee eres 


2. Applicant shall be required to submit docu- 
mentary evidence of probative value to establish 
his age in cases where the Social Security Ad- 
ministration records do not verify his age as 
stated on the application for pension. 


. The burden of proving eligibility shall be on the 
applicant, and the proof submitted shall be 
acceptable to the Fund (A. 54, 55). 


When confronted with Appellant’s statement on his 
application that his date of birth was June 25, 1892, as 


compared with the Social Security Administration record 
that it was July 1896, and then later confronted with 
Appellant’s prior statements of dates of birth ranging 
from December 1, 1887 through 1901, including just about 
every date in between, the Court and the Trustees applied 
the proper standard as contained in their resolutions.” 


The Trustees Have a Fiduciary Duty To Correct Errors and 
Not Permit an Applicant To Become a Beneficiary Where 
He Fails To Meet the Requirement of Age 


The inherent fallacy which pervades Appellant’s brief 
is an argument that as long as the Trustees did not con- 
sider plaintiff’s age at the time of the administrative 
denial of his pension applications, the District Court should 
not have permitted the issue to be raised, and should have 
awarded judgment for the plaintiff. The fallacy lies in 


2 The standard in Resolution 30 and 30 as amended was the same as 
Resolution 10. 


25 


the fact that Appellant does not suggest, and never moved 
to have the hearing at the administrative level reopened 
to consider this issue, but he desires judgment neverthe- 
less. Thus, even if plaintiff admittedly did not meet the 
age requirements for a pension, nonetheless, he is entitled 
to a pension, so long as the Trustees did not consider the 
issue of age at the administrative level. 


Appellant would have this Court rule that the Trustees 
are without power to correct an error. But this Court 
has on two specific occasions held that pensions errone- 
ously granted by the Trustees may be terminated where 
the basis of granting the same is found to be erroneous. 
Marlowe v. Lewis, D.C. Cir., No. 15,944, decided without 
opinion (1961); and Kennett v. Lewis, D.C. Cir. No. 
15,892, decided without opinion (1960). The Trustees by 
their answer clearly indicated that plaintiff was not of 
the proper age. Three years before the trial, plaintiff’s 
counsel was well aware that the Trustees denied his 
client’s eligibility for a pension on the basis of age (See 


plaintiff’s pre-trial statement of November 14, 1962). The 
resolutions enacted by the Trustees require plaintiff to 
submit probative evidence of his age, where Social Security 
Records (date of birth July 1896) do not reflect the same 
age plaintiff listed on his two pension applications (June 25, 
1892). Plaintiff was in no way harmed by proceeding on 
that issue alone. 


The Trustees made their decision when they filed their 
answer to the complaint. Was the Trustees’ action 
arbitrary or capricious in relation to the appellant in the 
light of the facts adduced? Kosty v. Lewis, 115 U.S. App. 
D.C. 343, 346, 319 F. 2d 744 (1963). As fiduciaries, Kosty 
vy. Lewis, supra, the Trustees were under a duty to correct 
any crrors and not give status to an applicant who failed 
to mect one of the major requirements for a pension. 
Would this Court deny the Trustees the power to fulfill 
that duty? 
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The Right To Reopen a Hearing in Order To Take Further 
Testimony Is Discretionary With the Court 

The only issue at the trial initially was plaintiff’s correct 
date of birth. Prior to the entry of findings of fact and 
conclusions of law, the Trustees move to reopen the hear- 
ing because of records disclosing accurate information as 
to plaintiff's date of birth, as the result of plaintiff’s claim 
that he had served in the Army of the United States during 
World War I. This claim was completely inconsistent 
with plaintiff’s pension application which indicated that he 
had worked as a loader in the coal industry during World 
War I. and had indicated ‘*no”’ in his answer to a question 
pertaining to military service on the application form. 


By July, 1965, some two full months before the second 
hearing was held, the Trustees through their motion to 
reopen the cause and their opposition to the motion of 
plaintiff to clarify the order of the Court, had specifically 
spelled out each and every bit of information to be 
presented at the second hearing. Appellant’s claim™ that 
this evidence was a surprise is completely unfounded and 
without any justification. As Defendant Trustees Exhibit 
17 demonstrates, plaintiff’s counsel wrote plaintiff on 
June 16, 1965, asking him to send all of his Army records. 
It is difficult to understand Appellant’s other contention 
that the evidence adduced at the second hearing was 
collateral to the issue of age. 


The right of the Court to reopen a hearing to take 
further testimony, where findings of fact and conclusions 
of law and judgment have not been entered, in a non-jury 
case, is completely within the discretion of the Court. 
Patterson v. National Life & Accident Ins, Co., 6th Cir., 
183 F. 2d 745, at 747 (1950); North Central Airlines, Inc. 
v. Civil Aeronautics Board, 108 U.S. App. D.C. 185 at 190, 
281 F. 2d 18 (1960); United States v. Colangelo (DC ED 


2 Appellant’s Brief, pg. 13. 
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N.Y.), 27 F. Supp. 921 (1939); Bowles v. Six States Coal 
Corp. (DC WD Pa.), 64 F. Supp. 651 at 652 (1946); 
Moore’s Federal Practice, Vol. 6, 2nd ed., Sec. 59.04 [13], 
pgs. 3722-3728. 


Edgar v. Finley, 8th Cir., 312 F. 2d 533 (1963), cited by 
Appellant involves a motion for new trial, which is 
governed by a different rule of the Federal Rules of Civil 
Procedure. Chemical Delinting Co. v. Jackson, 5th Cir. 
193 F. 2d 123 (1951), also cited by Appellant, denied a 
motion to reopen a hearing, but indicated that the matter 
rested with the discretion of the trial court. The case 
does not indicate whether the motion was made before 
or after findings of fact and conclusions of law had been 
entered. 


In the instant case, the Court did not err in reopening the 
hearing and taking further testimony. 


The Record Contradicts Appellant’s Contention That the Man- 
ner in Which the New Hearing Was Permitted Made It 
Impossible for Him To Assist His Counsel 


Appellant’s final contention is that the new or second 
hearing was unfair in that appellant because of his age, 
physical condition and lack of memory was unable to 
assist his counsel. Appellant does not contend that the 
first hearing was unfair for this reason. Appellant 
suggests that he should have had an administrative hear- 
ing on the issue of age when he was at an age that he was 
capable of fully participating in such hearing. Presumably 
he argues that once he reached an age or condition when 
his capacities were dimmed, all issues must be resolved 
in his favor or else he has been wronged. 


Appellant had a fourth grade education, He could read 
and write. He owned property. He was persistent, and 
completely able to present his ideas and claims, even 
though his grammar was not perfect. This can be seen 
from the manner in which he persisted in his claim against 
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the Trustees: in his claim before the Veterans Adminis- 
tration: and his claim before the Social Security Admin- 
istration. Appellant was sixty-eight years at the time of 
the second hearing. He was very familiar with records 
pertaining to his date of birth, for in 1953 he had gathered 
evidence which the Social Security Administration predi- 
cated its Judgment upon. 


At no time did Appellant or his counsel suggest that 
Appellant was incapable of assisting his attorney in the 
preparation of the case. From the moment trial counsel 
entered the cause in March, 1964 he was concerned with 
the issue of age” Appellant brought forward the judg- 
ment of the Social Security Administration, which set 
forward the evidence upon which it was predicated. From 
that point on counsel could easily follow up any leads, and 
utilize any evidence which was probative and favorable. 
Appellant. further, was aware of evidence contrary to his 
position. including the important draft registration card, 
since 1953, when Social Security was attempting to 
ascertain his age. 


Plaintiff was able, as heretofore pointed out, to state 
many specific details. But details which might sweep away 
the murky skies surrounding his date of birth were not 
forthcoming. 


Appellant’s claim that his confusion and lack of memory 
are shown throughout the second hearing, by his testimony 
concerning use of the M-1 rifle and landing in Normandy 
the day after he was allegedly inducted into the serv- 
ice, but the truth of the matter is that these claims were 
made to the Veterans Administration in 1955. Does 
Appellant claim confusion and lack of memory in 1955? 
Nor does Appellant’s claim of lack of memory and con- 
fusion vindicate his use of his son’s serial number as his 


2 See Plaintiff’s Exhibit 2 whieh notes that counsel had written plaintiff 
eoneerning his date of birth. 
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own in his effort to obtain a Veterans Administration 
pension. Nor does it explain why in the period 1953-1955, 
when Appellant was much younger, and presumably less 
confused and with better recall, that he used such divergent 
dates of birth as December 1, 1887, June 30, 1888 and 
June 25, 1892. 


CONCLUSION 


It is respectfully submitted that the judgment of the 
United States District Court for the District of Columbia 
be affirmed. 


Epwarp L. Carey 
Vat J. Mircu 
JoserH T. McFappex 
Attorneys for Appellees 
821 Fifteenth Street, N. W. 
Washington, D. C. 20005 
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Civil Docket 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
PROCEEDINGS 
Date 
1961—Deposit for cost by 
Oct. 11—Complaint, appearance—filed 
Oct. 11—Summons, copies (3) and copies (3) of Complaint 
issued 1 & 2 ser 10/12/61. 
Oct. 31—Answer of defts to complaint; ¢/m 10/31/61; 
appearance of Edward L. Carey, Val J. Mitch, Charles 
L. Widman and Joseph T. McFadden.—filed 


Oct. 31—Calendared (AC/N) 

1962 

Mar. 6—Called.—Assistant Pretrial Examiner 
Aug. 6—First notice under Rule 13. 


Aug. 20—Notice by pltff to take deposition of Henry G. 
Schmidt; ¢/m $20-62;—filed 


Aug. 22—Certificate of Readiness by pltff; ¢/m 821-62. 
—filed 


Sept. 27—Deposition of Robert T. Boylan, 9-18-62. ($28.60 
by pltff)—filed 

Nov. 9—Reply of pltff to interrogatories c/m 11-9-62. 
—filed 

Nov. 19—Pretrial Proceedings—Pretrial Examiner 

Dec. 4—Order authorizing filing of interrogatories and 
answers thereto.—(N) Walsh, J. 

Dec. 5—List of witnesses to be called by deft. trustees, 
¢/m 12-5-62. 

Dec. 5—Interrogatories by pltff. to deft. c/m 10-23-62. 
—filed 


Dec. 5—List of witnesses by plt ff.—filed 


1964 


Jan. 15—Motion of Richard L. Merrick to withdraw as 
counsel for plaintiff; Exhibit, A; c/m 1-13-44; MC 
1-15-64 (fiat)—Pine, J. 

Feb. 12—Appearance of Carl H. Imlay as attorney for 
plaintiff (AC/N)—filed 


Feb. 18—Order allowing Richard L. Merrick to withdraw 
as counsel for plaintiff and removing cause from 
Ready Calendar. (N) AC/N—Keech, J. 


April 9—Motion of plaintiff for further pretrial hearing, 
for declaratory and other relief, P&A’s, Exhibit A, 
MC 49-64—filed 


April 15—Called—Pretrial Examiner 


April 17—Opposition of defendants to motion of plaintiff 
for further pretrial hearing, c/m 4+17-64.—filed 

May 15—Order allowing further pretrial. (AC/N) (N) 
—Curran, J. 


June 24—Interrogatories by plaintiff to defendants, Ex- 
hibit, c/m 6-24-64.—filed 


July 9—Answer of defendants to interrogatories, ¢c/m 
7-9-64.— filed 


Aug. 20—Motion of plaintiff to place cause on ready cal- 
endar. c/m 8-20-64, MC S-20-64.—filed 


Aug. 31—Opposition of defendant to motion to place cause 
on ready calendar, ¢/m 8-31-64.—filed 


Sep. 11—Recommendation dismissing motion of plaintiff to 
place cause on Ready Calendar and to assign it for 
further pretrial, filed August 20, 1964, as moot. AC/N 
Assistant Pretrial Examiner 


Sept. 28—Further Pretrial Proceedings—Pretrial Ex- 
aminer 


1965 


May 10—Hearing begun and concluded; finding for pltf. 
(findings of fact, conclusions of law and order to be 
submitted) (Rep: Robert I. Henderson)—Corcoran, J. 


June S—Motion of defts. to reopen record & hold further 
hearing: P & A; ¢/m 6+65; affidavit; exhibit. M.C. 
6 15 65—filed 

June 15—Opposition of plaintiff to defendants motion to 
reopen record and hold further hearings; points and 
authorities; ¢/m 6/15/65.—filed 


June 17—Order granting defts’ motion to reopen record 
and hold further hearings in order to take additional 
testimony. (N) Corcoran, J. 

July 19—Motion of plaintiff to clarify order and for fur- 
ther relief; memorandum; ¢/m 7/19/65; M.C. 7/19/65. 
—filed 


July 22—Opposition of defendants to motion to clarify 
order and for further relief; ¢/m 7/23/65.—filed 


July 23—Order denying pltfs motion for clarification of 
Court’s order of June 17, 1965 and for further relief; 
setting case for further hearing on October 4, 1965 
and that failure to prosecute on said date will result 
in dismissal. (N) (N/AC)—Corcoran, J. 

Nov. 12—Findings of fact and conclusions of law. (N) 
—Corcoran, J. 

Nov. 12—Order dismissing complaint. (N)—Corcoran, J. 

Dec. 13—Application for leave to appeal without prepay- 
ment of costs, attachment (granted).—Corcoran, J. 


Dec. 13—Notice of appeal by plaintiff from order of No- 
vember 12, 1965. (copy mailed to Edward L. Carey) 
—filed 

*May 18—Transcript of proceedings, pages 1-91. (Rep. 
R. I. Henderson) (Court’s copy)—filed 


1966 


Jan. 18—Transcript of trial proceedings; Re-opened Hear- 
ing, Oct. 4 & 5, 1965, Vol. I, pages 1-120 (court’s 
copy)—filed 


Jan. 21—Order extending time to docket record on appeal 
until March 11, 1966 (N)—Sirica, J. 


Feb. S—Appearance of Ronald D. Haggart and Bryon K. 
Welch, as attorneys for plaintiff and withdrawal of 
appearance of Marshal L. Cole.—filed 


March 9—Exhibits 1, 2, 6, 7, & & by defts.—filed 
March 9—True copy of all documents contained in Veter- 
an’s claim file; Exhibit 17 by deft.—filed 


March 9—Order permitting counsel for the defendants to 
substitute a photocopy of defendants’ exhibit No. 17 
and directing Clerk to file same. (N) Micro 3-S-66— 
Corcoran, J. 


March 10—Exhibit +10 & +12 thru 16, inclusive by deft. 
—filed 


March 11—Record on appeal delivered to USCA; in Forma 
Pauperis (Clerk’s Fee $1.50) 


March 11—Receipt from USCA for original papers.—filed 


May 2—Stipulation of counsel as to supplemental record; 
—filed 


May 2—Exhibits +1, 2, 4, 5, 6, 7, 8, 10, 1, 12, 13, 14 & 
15, by pltf.—filed 


May 3—Supplemental Record on Appeal delivered to 
United States Court of Appeals in Forma Pauperis. 
(Clerk’s fee 50¢) 


May 3—Receipt from United States Court of Appeals for 
supplemental record.—filed 
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(Filed Oct. 11, 1961) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 334+61 


Lawrence Srvrcity, P. 0. Box 409, Pikeville, Kentucky, 
Plaintiff, 


v. 


Joux L. Lewis, Joseputne Rocue and Hesry G. Scumpr, 
As Trustees of the United Mine Workers of America 
Welfare and Retirement Fund, 907 - 15th Street, N.W., 
Washington, D. C., Defendants. 


Complaint—Money Due and For Retirement 


1. Jurisdiction is founded on (a) the amount in contro- 
versy, which exceeds the sum of $3,000.00, exclusive of in- 
terest and costs, and (b) diversity of citizenship. Plaintiff 
is a citizen of the State of Kentucky; Defendant, John L. 
Lewis, is a citizen of the State of Virginia but maintains 
an office in the District of Columbia; Defendant, J osephine 
Roche, is a citizen of the District of Columbia; and De- 
fendant, Henry G. Schmidt, is a non-resident of the State 
of Kentucky whose citizenship is unknown to plaintiff but 
known to defendants, and who maintains an office in the 
District of Columbia. 


2. Plaintiff is of the age of 73 years; is now and has 
been for more than twenty-five years a member in good 
standing of the United Mine Workers of America, a labor 
organization having its principal office in the District of 
Columbia; is now a member in good standing of Local 
Union No. 8336, District No. 30, of said United Mine 
Workers of America; and was engaged in active employ- 
ment in the coal industry of the United States from the 
year 1912 through the year 1952, when he retired. 
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3. Defendants are the duly qualified and acting Trustees 
of the United Mine Workers of America Welfare and Re- 
tirement Fund which was originally established by the Na- 
tional Bituminous Coal Wage Agreement of 1950 entered 
into between the coal mining operators of the United 
States and their representative associations on the one 
hand and the United Mine Workers of America, the repre- 
sentative of the members of the organized coal working 
employees on the other, and continued thereafter by sub- 
sequent agreements, and which is an irrevocable trust fund 
under and subject to the provisions of Section 302 of the 
Federal Labor Management Relations Act of 1947, as 
amended. In accordance with the provisions of said Na- 
tional Bituminous Coal Wage Agreement, a portion of said 
trust fund is intended for and devoted to the payment of 
pensions on retirement to qualified employees of the coal 
mining industry. 


4. By reason and because of his membership in said 
Labor Union, his more than twenty years employment in 
the coal mining industry and his age, plaintiff became and 
was entitled and qualified, upon application, to receive a 
pension on retirement payable from said Welfare and 
Retirement Fund of $100.00 per month, commencing Jan- 
uary 1, 1953, and continuing thereafter during his life; 
duly filed his application therefor with defendants, and has 
complied in all respects with the requirements of the rules 
and regulations established for the administration of said 
Welfare and Retirement Fund, but the defendants have 
arbitrarily and wrongfully refused, and still refuse, to pay 
or cause to be paid to plaintiff said pension of $100.00 per 
month commencing January 1, 1953, or any portion thereof. 


Wuererorr, plaintiff prays: 


1. That he be granted a money judgment against the 
defendants and each of them in the sum of $10,600.00, 
with interest. 
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2. For an additional money judgment against defendants 
and each of them for $100.00 per month for each month 
during the pendency of this action. 


3. For a declaratory judgment against defendants and 
each of them that plaintiff is entitled to receive from said 
Welfare and Pension Fund a pension of $100.00 per month 
commencing January 1, 1953, and continuing during the 
remainder of his life. 


4. For such other, further and different relief as to the 
Court may be deemed just and proper. 


5. For recovery of his costs and disbursements herein 
and a reasonable attorney fee. 


(s) Lawrence SrurciL 
Lawrence Sturgill 
Plaintiff 


State or Kestucxy | 


Cousty or PiKe BE 


Lawrence Sturgill, being first duly sworn according to 
law on oath deposes and states that he has read the fore- 
going complaint by him subscribed, knows the contents 
thereof, and that he verily believes the same to be true. 


(s) Lawrence SrurciLL 
Lawrence Sturgill 


Subscribed and sworn to before me this 6th day of Oc- 
tober, 1961. 


(s) Cuavve Rezp, Clerk 
Clerk, Pike Circuit Court 


By (s) Ina G. Rezp 
(Sea) 
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(Filed Oct. 31, 1961) 
Answer 


Come now the Defendant Trustees, by their attorneys, 
and in response to Plaintiff’s Complaint state as follows. 


First DEFENSE 


Plaintiff’s Complaint fails to state a cause of action 
upon which relief may be granted. 


Sreconp DEFENSE 


This Honorable Court lacks jurisdiction. 


Tump DEFENSE 


Plaintiff’s alleged cause of action did not accrue within 
three years next before the commencement of this action, 
and is therefore barred by the Statute of Limitations. 


Fourta DEFENSE 


Plaintiff’s alleged cause of action is barred by laches 
in that more than nine (9) years and four (4) months have 
elapsed, from the date of Plaintiff’s retirement to the date 
of the commencement of this action. 


Firra DErense 


1. In response to paragraph one (1) of Plaintiff's Com- 
plaint, the Defendant Trustees aver and admit: that the 
amount in controversy, exclusive of costs and interest, 
exceeds the sum of Three Thousand Dollars ($3,000.00) ; 
that Plaintiff is a citizen of the State of Kentucky; that 
the Defendant Trustee, John L. Lewis, is a citizen of the 
State of Illinois; that the Defendant Trustee, Josephine 
Roche is a citizen of the District of Columbia; that the 
Defendant Trustee, Henry G. Schmidt, is a citizen of the 
State of Ohio; that the office of the Trust, ic., the United 
Mine Workers of America Welfare and Retirement Fund 
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of 1950, is located at 907 Fifteenth Street, N.W., within 
the District of Columbia. 


2. In response to paragraph two (2) of Plaintiff’s Com- 
plaint. the Defendant Trustees: deny that Plaintiff is of 
the age of seventy three (73) years; are without informa- 
tion sufficient to form a belief as to Plaintiff’s member- 
ship and standing in the United Mine Workers of America, 
and Local Union No. $336, District No. 30 of the United 
Mine Workers of America, and aver that such allegations 
are immaterial to the issues raised in the Complaint; deny 
that Plaintiff was engaged in active employment in the coal 
industry from the year 1912 through the year, 1952; admit, 
that Plaintiff retired in the year, 1952. 


3. In response to paragraph three (3) of Plaintiff’s 
Complaint the Defendant Trustees aver that the United 
Mine Workers of America Welfare and Retirement Fund 
of 1950 is an irrevocable trust, created by the parties to 
the National Bituminous Coal Wage Agreement of 1950, to 


wit, coal operators signatory thereto and the United Mine 
Workers of America, a labor union. This Trust, of which 
Defendants are Trustees, was created pursuant to Section 
302(c) of the Labor-Management Relations Act, 1947. 
Subject to the discretion of the Defendant Trustees, a por- 
tion of the Trust Res received is designated as a separate 
fund to be administered by the said Trustees and to be used 
for providing pensions or annuities for persons as may be 
properly included as beneficiaries thereunder. Subject to 
the stated purposes of this Fund, the Trustees have full 
authority with respect to questions of coverage and eligi- 
bility, priorities among classes of benefits, amounts of 
benefits, methods of providing or arranging for provisions 
for benefits, investment of trust funds, and all other related 
matters. 


4. The Defendant Trustees deny each and every allega- 
tion contained in paragraph four (4) of Plaintiff’s Com- 
plaint. 
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In further answer to Plaintiff’s Complaint, the Defend- 
ant Trustees deny each and every allegation therein con- 
tained not herein otherwise specifically answered. 


Wherefore, Defendant Trustees pray that Plaintiff’s 


Complaint be dismissed with costs and judgment in their 
favor be granted. 


(Filed Nov. 19, 1962) 
Plaintiff's Pre-Trial Statement 


° * ° * * e ° * . e 


2. Plaintiff is 73 years of age, is a member in good stand- 
ing of the United Mine Workers of America, a labor union, 
has been such member for more than 25 years, and was 
engaged in active employment in the coal industry from 
1912 through 1952, when he retired. 


3. Because of his membership in said labor union, his 


age, and his more than 20 years’ employment in the coal 
mining industry, plaintiff became entitled, upon application, 
to receive a pension of $100.00 per month, payable from 
said Fund. 


5. Defendants have denied: (1) that plaintiff was en- 
gaged in active employment in the coal industry from 1912 
through 1952; (2) that plaintiff is 73 years of age; (3) that 
plaintiff is entitled to a pension payable from said trust 
fund; (4) that plaintiff duly filed his application for a 
pension with defendants; and (5) that plaintiff has com- 
plied with the requirements of the rules and regulations 
established for the administration of said trust fund. 
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(Filed Nov. 19, 1962) 
Defendant Trustees Pre-Trial Statement 


The Defendant Trustees allege that Plaintiff is not en- 
titled to a pension based on the following contentions. 


1. Plaintitf’s cause of action is barred by the Statute 
of Limitations. 


2. Plaintiff’s cause of action is barred by laches. 


3. Plaintiff did not meet the age requirements contained 
in pertinent resolutions enacted by the Trustees with re- 
spect to eligibility requirements for a pension. 


(Filed Sept. 28, 1964) 
Plaintiff's Further Pre-Trial Statement 
A. 


Puarstirr’s STATEMENT OF Case 


Plaintiff adopts the statement of its own position as set 
forth on pages 1 and 2 of the Pretrial Examiner’s Pretrial 
Order. In addition, however, Plaintiff also alleges the 
following: 


1. Plaintiff submitted his first application to the Fund 
on January 9, 1953 (pp. 5-6, Deposition of Robert T. Boy- 
lan). At that time Resolution 10, adopted on April 5, 
1950, by the Trustees of the Fund, was in effect. This 
Resolution, although requiring as one qualification for 
eligibility for a pension that the applicant must have 
served 20 years in the coal industry prior to his retirement 
at age 60 or over, imposed no restriction as to the period 
of time in which those 20 years of service had to be com- 
pleted. 
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(Filed Sept. 28, 1964) 
Defendant Trustees’ Additional Pre-Trial Statement 


Come now the Defendant Trustees in the above captioned 
cause, by their attorneys, and in addition to the pre-trial 
statement heretofore filed in this cause, desire to make the 
following additional requests for stipulations. 


Additional Stipulations Requested 
. pertinent census records. 
. pertinent school records. 


. birth certificates of Geroid and Reed Sturgill. 


(Filed June 8, 1965) 


Motion To Reopen Record, and Hold Further Hearing, in Order 
To Take Additional Testimony 
Come now the Defendant Trustees, by their attorneys, 
and move this Honorable Court, sitting as a Court in 
Equity, to reopen the record in this cause and hold a 
further hearing, in order to take additional testimony. 


Plaintiff in rebuttal at the previous hearing, mentioned 
for the first time, that he had been in the United States 
Army from the first part of 1917 to the last part of 1917. 
On cross-examination he was unable to remember what 
camp he was at; or the fact that he was married during 
that year (Tr. 79, 80). The Defendant Trustees have com- 
municated with the Army Records Center at St. Louis, 
Missouri, in an effort to ascertain Plaintiff’s Army records 
and possibly his age through such records. The Defendant 
Trustees were unaware of plaintiff’s Army service, be- 
cause on his application for a pension he had claimed to 
have been a loader in the coal industry during the year, 
1917. 
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As can be seen from the attached affidavit which is made 
a part hereof, the Army Records Center has no record of 
any Army service by the plaintiff during World War I, 
under any of the names used by the plaintiff. This infor- 
mation was obtained by telephone and we are presently 
obtaining proper documentary evidence to support the 
statements contained in the attached affidavit. 


Wherefore, the Defendant Trustees pray that this Hon- 
orable Court direct that the record in this cause be re- 
opened, and a hearing be held at which time the Defendant 
Trustees could present in proper fashion the evidence above 
referred to and as set forth in the attached affidavit. 


° ° e ° * e 


Crry oF WasHINGTON a 
District oF CoLUMBIA : 


Josep T. McFapvex, attorney for defendant Trustees, 
of 907 Fifteenth Street, N.W., City of Washington, District 


of Columbia, first being duly sworn upon his oath, deposes 
and says: 


1. Based on information and belief, the following infor- 
mation was received in the office of the Counsel to the 
Trustees by Thomas G. McMillan, an accountant and field 
investigator in the Legal Department: 


a. That as a result of a telephone conversation on May 
17, 1965, with Mrs. Gordon, Information Office, of General 
Services Administration, Military Personnel Records 
Center, St. Louis, Missouri, it was determined that there 
was no record of either a Lawrence, James L., or Daniel 
Lawrence Sturgill of either Pikeville, Pike County, Ken- 
tucky, or Osborn, Floyd County, Kentucky, having served 
in World War I according to their files, 


b. That the General Services Administration has a file 
on Lawrence Sturgill which shows that inquiry was made 
by Congressman Carl Perkins of Kentucky; and by a Mr. 
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Sturgill of Kentucky concerning service in the United 
States Army during the period April, 1917, through De- 
cember, 1917, and that in reply, both parties were advised 
that there was no records of military service on behalf 
of said Mr. Sturgill. 


c. That Mrs. Gordon of the Information Office of the 
General Services Administration advised that the Federal 
Bureau of Investigation made a check of fingerprints and 
was unable to identify said Mr. Sturgill as having served 
the United States Army in 1917. 


d. Attached is a certified copy of a letter addressed to 
General Services Administration dated May 18, 1965, and 
in reply, Mrs. Gordon advised by telephone on May 21, 
1965, that it would take approximately two weeks in order 
to compile the information requested in our letter of May 
18, 1965. 


JoserH T. McFappen 
Joseph T. McFadden 


Svusscripep AND Sworn To before me this 2nd day of 
June, 1965, as witness my hand and seal. 


Sara E. Carey 
Notary Public 


(Filed June 17, 1965) 
Order 


This case was heard on May 10, 1965 and a decision was 
announced orally from the bench to the effect that the 
plaintiff, a mine worker, was entitled to the benefits of 
the pension plan administered by the Trustees of the United 
Mine Workers of America Welfare and Retirement Fund. 


Subsequently, and prior to the entry of formal judgment, 
the attorneys for the defendants brought to the Court’s 
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attention by way of a motion to reopen the record, newly 
discovered evidence which, if true, not only would reflect 
seriously upon the credibility of the plaintiff who appeared 
as a Witness but would in fact be sufficient to justify the 
Trustees in denying to the defendant the relief accorded 
him by the decision of the Court rendered at trial. 


To permit the Court’s judgment to be formalized under 
these circumstances would only result in unnecessary liti- 
gation, since it would immediately be subject to reopening 
on grounds that the newly discovered evidence, if true, 
would justify the initial action of the Trustees denying 
relief to the plaintiff. Cf., Kennet v. United Mine Workers 
of America, 183 F. Supp. 315 (D.D.C. 1960). In the in- 
terests of dispatch and to avoid unnecessary litigation, it 
is this 17th day of June, by the Court: 


Orprrep: That defendant’s motion to reopen the record, 
and hold further hearing, in order to take additional testi- 
mony be, and the same hereby is, granted. 


(signed) Howarp F. Corcoran 
Judge 


(Filed July 22, 1965) 


Opposition to Plaintiff's Motion to Clarify Order and 
for Further Relief 


Come now the Defendant Trustees, by their attorneys, 
and oppose plaintiff’s motion to clarify order and for fur- 
ther relief, and for grounds of said opposition state as 
follows: 


1. As a result of plaintiff’s testimony at trial to the 
effect that he served in the United States Army in 1917, 
the Defendant Trustees have not only discovered that 
plaintiff did not in fact serve in the United States Army 
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as he alleged, but, more important, that on June 5, 1918, 
plaintiff registered for the draft and swore that he was 
born June 27, 1897. Thus, plaintiff not only fradulently 
stated to the Trustees that he was born in 1892, when in 
fact he was five (5) years younger, but more reprehensible 
he testified at trial that he was born in 1887 attempting to 
make himself ten (10) years older than he really was, and 
further told the Court that he had served in the United 
States Army in 1917, when in fact, he never served in 
the United States Army and even did not register for the 
draft until June 5, 1918. 


2. The Defendant Trustees have obtained all documentary 
evidence necessary to establish not only that plaintiff did 
not serve in the United States Army as alleged, but that 
his true and honest date of birth is June 27, 189%. The 
Defendant Trustees are ready to proceed with the hearing 
ordered by the Court in this cause whenever the Court 
so directs. 


3. The Defendant Trustees are agreeable and available 
to whatever procedure the Court desires with respect to 
this matter. 


Wherefore, the Defendant Trustees pray that plaintiff's 
motion be denied. 


(Filed Nov. 12, 1965) 
Findings of Fact and Conclusions of Law 


This cause having come on to be heard for trial without 
a jury on May 10th and October 4th, 1965, and the Court 
having heard all of the evidence adduced by the Plaintiff 
and the Defendant Trustees, and the Court having heard 
argument in open Court by counsel for all parties, the 
Court does this 12th day of November, 1965, make the fol- 
lowing findings of fact and conclusions of law. 
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Finprixcs or Fact 


1. This is an action for a judgment declaring that Plain- 
tiff is entitled to pension benefits under the National Bitu- 
minous Coal Wage Agreement of 1950 and the Trust known 
as the United Mine Workers of America Welfare and Re- 
tirement Fund, and for a money judgment against the 
Trustees of this Fund for acerued pension benefits from 
the date of Plaintiff’s eligibility to benefits to the date of 
the judgment, and for a declaratory judgment that Plaintiff 
is entitled to receive a monthly pension or annuity, com- 
mencing from the date of the judgment herein and con- 
tinuing during the remainder of Plaintiff’s life. 


2. The United Mine Workers of America Welfare and 
Retirement Fund of 1950 is an irrevocable trust created 
pursuant to the provisions of Sec. 302(c) of the Labor 
Management Relations Act, 1947, 61 Stat. 157, as amended, 
73 Stat. 537; 29 U.S.C. See. 186(c). Settlors of the trust 
were the United Mine Workers of America, a labor union, 
and coal operators signatory to the National Bituminous 
Coal Wage Agreement of 1950. The trust indenture is 
contained in pertinent provisions of the National Bitumi- 
nous Coal Wage Agreement of 1950. 


3. Defendants are trustees of the said trust. 
4. Among other things the Trust Indenture provides: 


Subject to the stated purposes of this Fund, the Trus- 
tees shall have full authority, within the terms and 
provisions of the ‘‘Labor-Management Relations Act, 
1947,’’ and other applicable law, with respect to ques- 
tions of coverage and eligibility, . . . and all other 
related matters. (Emphasis supplied). 


5. Pursuant to such authority, the Trustees, on April 2, 
1950, promulgated Resolution No. 10, which set forth the 
requirements of eligibility for pensions. The first require- 
ment of the resolution, is that the applicant must have, 
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‘Attained the age of sixty (60) years or over at the time 
of his application for a pension.” 


6. Plaintiff filed an application for a pension, dated De- 
cember 6, 1952, which was received by the Trustees on 
January 19, 1953. This application was denied by the 
Trustees on February 16, 1953. Plaintiff filed a second 
application for a pension on March 2, 1953, which was re- 
ceived by the Trustees on April 2, 1953, and was also 
denied. 


7. Both of plaintiff’s applications for pension state his 
age as sixty (60) years and his date of birth as June 25, 
1892. 


8. The Trustees denied plaintiff’s application for pension 
on the basis of lack of requisite service. Plaintiff’s com- 
plaint in this cause was filed October 11, 1961. In their 
answer to the complaint, the Trustees specifically put in 
issue the question of plaintiff’s age. The Trustees con- 
tinue to deny plaintiff’s eligibility for a pension on the 
basis of lack of meeting the age requirement, through pre 
trial. When this cause came on for hearing by the Court, 
the sole issue for determination had been reduced to the 
question of plaintiff’s age at the time of application for a 
pension. 


9. At trial, plaintiff testified that he was born December 
1, 1887, which date of birth was in conflict with the dates 
of birth set forth in his pension applications. Plaintiff 
also introduced in evidence a certificate from the Health, 
Education and Welfare Department of the United States 
showing that he had been receiving Social Security pay- 
ments predicated upon the age to which he had testified. 


10. The Defendant Trustees introduced in evidence on 
the issue of age the following: 


(a) A draft registration form executed by the Plaintiff, 
manifesting that Plaintiff registered for the draft in World 
War I on August 24, 1918. This draft registration form 
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shows his date of birth as June 27, 1897. This statement 
was afiirmed, verified and executed by the Plaintiff. An 
expert Witness testified that by handwriting analysis, that 
the signature on the draft registration form (Defendants’ 
Exhibit No. S$) was the same as the signature of Lawrence 
Sturgill appearing on both his applications for pension and 
numerous correspondence contained in the administrative 
file of the Trustees. 


(b) On June 20, 1933, Lawrence Sturgill swore in a depo- 
sition in an action between himself and his wife, that he 
was thirty-one (31) years of age, thus making his date 
of birth approximately 1902. 


(c) Records of the Social Security Administration ob- 
tained by the Trustees show Plaintiff’s date of birth as 
July, 1896. 


(d) The file of the Trustees also contained United States 
Census records pertaining to the Plaintiff. The 1910 
Census showed a Lawrence Sturgill, age 14, thus a date of 


birth of 1896. The 1920 Census showed Lawrence Sturgill 
as age 22, thus a date of birth of 1898. 


(e) Birth certificate of the son of Lawrence Sturgill, 
Reed Sturgill, born February 10, 1923, lists the father as 
Lawrence Sturgill, age 26, thus making his date of birth 
as 1897. 


(f) The birth certificate of another son, Geroid Sturgill, 
born March 2, 1925, shows his father as Lawrence Sturgill, 
age 27, thus making his date of birth as 1898. 


(g) School records show plaintiff’s date of birth as June 
24, 1894. These are school census records for 1900, 1901 
and 1902. 


(h) Plaintiff testified that he was known as Daniel L. 
Sturgill, that the school and census records referring to 
that name actually referred to him; that he had only one 
sister ‘‘Lew’’? who was younger than he. These records 
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show a Luena Sturgill as being the youngest child of the 
family. According to these records, if Plaintiff was born 
on December 1, 1887 as he testified, then his sister Patience 
was born six months after he was, in May, 1888. 


11. Plaintiff also testified that during 1917 he was in the 
United States Army. He was unable to give any details 
concerning such service. His testimony is in conflict with 
his application for a pension which shows him working in 
a coal mine during this period. 


Records of the General Services Administration, Mili- 
tary Personnel Records Center, show that there is no 
record of plaintiff having been in the military service and 
his fingerprints are not on file with the Federal Bureau of 
Investigation fingerprint file of former members of the 
Armed Services. 


Records of the Veterans Administration show that Plain- 
tiff has twice applied for benefits as a veteran, but has 
been denied the same. These records contain an incredible 
statement, which can only be attributed to Plaintiff, wherein 
he states that he entered the Army on April 6, 1917; was in 
Europe the next day; fought in Normandy; used an M-1 
rifle. 


12. The Act of May 18, 1917, C. 15, See. 2, 40 Stat. 76, 
77, and 78, and the executive orders issued pursuant there- 
to, required the registration of all male citizens of ages 
twenty-one through thirty-one years. The plaintiff did not 
register for the draft pursuant to this statute. The Act 
of May 20, 1918, C. 79, 40 Stat. 557, and the executive 
orders issued pursuant thereto, required all male citizens 
to register for the draft after reaching their twenty-first 
birthday, at times and places designated by the President 
of the United States. Lawrence Sturgill, the plaintiff 
herein, registered for the draft on August 24, 1918. 


13. In view of the foregoing the Court finds as a fact 
from such circumstances that Lawrence Sturgill was born 
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in 1897 and that he had not reached the age of sixty (60) 
years when he applied to the Trustees for a pension. 


Coscuivsions or Law 


1. Predicated upon the testimony adduced before the 
Court, the demeanor and answers of the Plaintiff, the 
documentary evidence adduced in this cause, the Court con- 
cludes as a matter of law, that the Plaintiff listed an in- 
correct age and date of birth in his applications for pension 
from the Defendant Trustees. 


2. The Defendant Trustees did not arbitrarily or ca- 
priciously deny and refuse to pay, Plaintiff’s application 
for a pension, as the Trustees had substantial evidence 
that Plaintiff had not met the requirement of age as con- 
tained in Resolution No. 10, containing requirements of 
eligibility for pensions. 

3. Plaintiff’s complaint will be dismissed with costs. 

H. F. Corcoran 
Judge 


(Filed Nov. 12, 1965) 
Order 


This cause having come on for hearing before the Court 
without a jury, and upon consideration of all the testimony 
adduced by the Plaintiff and the Defendant Trustees, and 
after argument by counsel for all parties in open Court, 
and the Court having made findings of fact and conclusions 
of law, it is, by the Court, this 12th day of November, 1965, 


Ozperep that Plaintiff’s complaint be and the same hereby 
is dismissed. 


(Signed) Howarp F. Corcoran 
Judge 
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EXCERPT FROM TRANSCRIPT OF PROCEEDINGS 
OF MAY 10, 1965 


9 Lawrence Sturgill 
the plaintiff, called as a witness in his own behalf, having 
been first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 
By Mr. Imlay: 


Q. Mr. Sturgill, would you give the Court your complete 
namet A. Lawrence Sturgill. 

Q. And could you state, Mr. Sturgill, the date of your 
birth? A. December the Ist, 1887. 

Mr. Carey: I am sorry, Your Honor, I don’t like to in- 
terrupt but I didn’t hear him. 

The Court: I think he said December Ist, 1887. 

Mr. Imlay: Yes. 


By Mr. Imlay: 


Q. And could you tell us where you were born, Mr. 
Sturgill. A. Floyd County, Kentucky. 
10 Q. What is the County again? A. Floyd County, 
Kentucky. 
Q. Claude County? A. Yes, sir, Floyd County, Ken- 
tucky. 
Mr. Carey: Floyd. 
Mr. Imlay: Floyd—F-L-0-Y-D—yes. 


By Mr. Imlay: 


Q. And, Mr. Sturgill, have you at any time been known 
by any other name than Lawrence Sturgill? A. Well, my 
father, he called me James L. Sturgill after him, and my 
mother called me Danicl Lawrence. She wanted me to 
go by the name of Daniel. 


° ° e e * ° . e . ° 


11 Q. How do you sign your papers, Mr. Sturgill? 
A. Well, I sign them two ways—Daniel Sturgill and 
Lawrence Sturgill. 
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Q. Do you still sign, use both signaturest A. Well, I 
have— 

Q. Well, excuse me, could you say that louder, Mr. 
Sturgill?) A. Well, I have signed my name ‘‘L. Sturgill”’ 
and **Lawrence Sturgill.”’ 

Q. What name do you ordinarily go byt A. Lawrence 
Sturgill. 

Q. Mr. Sturgill, do you receive Social Security benefits? 
A. Yes, sir. 

Q. Could you tell us how long you have been receiving 
those benefits? A. Since 1953. 


e s e ° e * * e * * 
12 Cross Examination 
By Mr. Carey: 


Q. Mr. Sturgill, you filed an application for a pension 
with the Mine Workers Welfare Fund, did you not? A. 
Yes. 

Q. And you filed that approximately in 1953, the first 


part; isn’t that true? 

Did you fill out a pension application with the Mine 
Workers Welfare Fund in the first part of 1953? A. Yes, 
sir. 

Q. You filled that out yourself, did you not? A. Huh? 

Q. Did you fill that out yourself? A. No, sir. Tap 

Taggart filled out the application. 
13 Q. Who was that? A. Tap Taggart. 
Q. Tap Taggart? A. Taggart. 

Q. Who was he? A. He was the President of our Local. 

Q. And at the time you filled out this pension applica- 
tion, did he ask you a lot of questions? A. He din’t ask 
me many questions. He knowed me all me life. 

Q. That’s right. Did he ask you where you were born? 
A. Yes, sir. 

Q. Did he ask you when you were born? A. I don’t 
remember whether he did or not. 

Q. Did he ask you where you were born? A. Well, he 
knowed where I was born. 
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Q. My question is, Mr. Sturgill, did he ask you where 
you were born? A. Yes. 
Q. Did he ask you the name of your wife, your wife’s 
first name? A. Yes, sir. 
Q. Did he ask you where you were last employed? 
14 Did he ask you where you last worked? <A. Yes. 
Q. Did he ask for the name of the coal company 
with whom you were employed! <A. Yes. 
Q. Did he ask you the last date that you worked for this 
particular company? A. Yes. 
Q. And did you give him that information that he asked 
of you with these many questions? A. Yes. 


16 Q. Now, what date did you tell him you were 
born? 

What was the date of your birth that you told this man 
when he filled out your pension application? A. I’m not 
sure what date I told him. 

Q. Was it December, 18871 

Mr. Imlay: Excuse me, Your Honor. I would object to 
that because it assumes that the witness did tell this Mr. 

Tap Taggart that he was born on such and such a 
17 date. That hadn’t been established. 

Mr. Carey: I merely asked what date he told this 
man. He said he told him his date of birth. I now ask 
him what his date of birth was he told that particular man 
at that time. 

The Court: Well, he can answer that, if he remembers. 

The Witness: I just can’t remember what date I told 
him that I was born. 


18 By Mr. Carey: 


Q. When you filled out this pension application in the 
early part of 1953, did you sign your name to that pension 
application? A. Yes, sir. 
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Q. And how did you sign it, if you can remember? A. 
Lawrence Sturgill. 

Q. Lawrence Sturgill. Now, do you recall filling out a 
second pension application in March of 1953? A. Yes, 
sir. 


25 By Mr. Carey: 


Q. I don’t think you answered my last question, Mr. 
Sturgill. 

How many times have you been married? A. Three 
times. 

Q. What was your first wife’s name? A. Virgie. 

Q. What was your second wife’s name? A. Flossie. 

Q. And what is your present wife’s name? A. Sarah, 
but she died out the second day of June 1960. 

Q. Sarah was your third wife, is that true? A. Huh? 

Q. Sarah was the name of your third wife? A. Sarah 
was the name of my last wife. 

Q. Your third wifet A. Virgie was my first. 

Q. Yes, Virgie first, Flossie second, Sarah third—cor- 
rect? A. Yes. 

Q. Now, Mt. Sturgill, did your second wife divorce 
26 you or did you divorce her, Flossie, to wit? A. I di- 
vorced her. 

Q. When did that occur, in what year? A. I can’t re- 
member. 

Q. Was it in the year 19331 Would that help you re- 
member? A. I was married to Sarah in 1933. It’s close 
to that date when I divorced Flossie. 

Q. Do you recall being asked a lot of questions by a law- 
yer at the time when you and your wife, Flossie, had this 
marriage problem, when you both got divorced from one 
another? A. I was asked several questions in the divorce 
suit. 

Q. In 1933, is that true? A.I can’t remember. I 
couldn’t just say the date because I can’t remember it, but 
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it was close somewhere. I know I was married to Sarah 
in 733. 

Q. And you recall being asked a lot of questions about 
this marriage you had with Flossie at the time of the 
divorce; is that true? A. I was asked several questions. 

Q. In 1933 at the time of this divorce proceeding, were 
you asked how old you were at that time? <A. No, sir. 

Q. You don’t ever recall being asked that at all? A. No, 
sir. 

Q. Would it help you remember if I asked you 
27 this: ‘‘State your name, state your age, residence 
and occupation.’’ 

Do you recall being asked that question in 1933 in a 
lawyer’s office in Pikeville, Kentucky? A. No, sir, I don’t 
remember anything like that. 

Q. Do you know a lawyer by the name of Runyon, J. A. 
Runyon? A. I know him. I know J. A. Runyon. 

Q. Do you know a lawyer by the name of J. M. Bolling? 
A. Yes, sir. 

Q. And who was your lawyer? A. J. M. Bolling. 

Q. Bolling? A. Uhuh. 

Q. And do you recall answering this question: “State 
your age, residence and occupation.’’ ‘Answer: I am 31 
years old, live in Pike County, Kentucky, and am a common 
laborer.”’ 

You were under oath at that time. Do you recall making 
that— 

Mr. Imlay: Wait a second. I object to counsel testify- 
ing. 

The Court: Let him answer the question. 


By Mr. Carey: 


Q. Do you recall being asked that question at that 
28 particular time? A. I don’t remember. 


. e e * e e e e ° e 


Q. How many children did you have by your first wife, 
Virgie? A. Five. 
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Q. How many! A. Five. 

Q. Did you have a child by the name of Reed? A. Yes, 
sir. 

Q. Did you have a child by the name of Geroid— 
G-E-R-0-I-D? Is that Geroid? Am I pronouncing it cor- 
rectly?! A. Yes. 


30 By Mr. Carey: 


Q. What was your mother’s name? A. Emily R. 


° * ° e ° . e ° ° 


31 Q. Was Maude your oldest sister? A. No, sir. 
32 Q. Who was older than shet A. Sally. 

Q. Who came after Sally? A. I believe I had a 
brother named Sam was next to Sally. 

Q. Now, did you have a brother, Joseph? A. Yes, sir. 

Q. Did he follow Sam? A. Huh? 

Q. Did he follow Sam? <A. Yes. 

Q. Did you have a brother James? A. No brother 
James, I had a brother Jim. 

Q. Well, he was known as James, was he not? His 
correct name was James? A. I never heard him called 
James. We always called him Jim. 

Q. Did he die in the year 19451 A. I don’t remember 
when he died, to tell you the truth. 

Q. Was it during the war, Mr. Sturgill? A. Huh? 

Q. Was it during the wart A. I don’t remember that. 

Q. Is all of your family buried in the one grave- 
33. yard in Kentucky? A. No, sir. 


34 Q. Do you have a sister, Patience? A. Yes, sir. 
Q. Do you have a sister, Lizzie? A. Yes, sir. 
Q. Do you have a brother, George? A. Yes, sir. 
Q. And who is “Daniel L.772 A. Lawrence—that was 
me. 
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35 Q. You were the yougest of the family, were you 
not, Mr. Sturgill? A. No, I wasn’t the youngest. 

Q. Well, who was younger than you? A. Lew. 

Q. Who? A. Lew. 

Q. Lew? A. Yes. 

Q. Was anybody other than Lew—were you next to the 
youngest? A. I don’t—let’s see, the way I remember it, 
George was next to Lew and Me next to George. Lew was 
the youngest and George the next and me the next. 


* * e « e * * e e . 


36 Q. Who was Daniel L. Sturgill who was born on 
June 24th, 1894, according to the school census 
records in County of Floyd in the State of Kentucky? 
Mr. Imlay: If you know. 


By Mr. Carey: 
Q. If you know? A. That would have to have been me. 


° * * * e ° * * e e 


The Court: May I ask the witness one question? 
What education have you had? 


e ° ° . e e * e e e 


The Court: What education have you had? Have you 
been to school? 
The Witness: I ain’t had but a minor education, 
up to the fourth grade. 
The Court: Fourth grade? 
The Witness: Yes. 


Donald F. McFarland 


called as a witness by the defendants, having been first 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Carey: 
Q. Mr. McFarland, will you state your full name and 
occupation, if you will, please? A. Donald Leroy Me- 
Farland. 
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Q. And what is your present occupation? A. I’m a 
Supervisor, Special Review Unit, United Mine Workers 
Welfare And Retirement Fund. 

Q. How long have you occupied that position? A. Ap- 

proximately 13 years. 
$s Q. And prior to your being Supervisor, what was 
your position before that? A. I served in a differ- 
ent capacity, starting from Examiner to Reviewer, Ad- 
ministrative Assistant. 

Q. Examiner of what? A. Pension applications. 

Q. And how long have you been involved in examining 
pension applications and supervising pension applications 
for the defendant Trustees? A. Since 1958. 

Q. What do your specific duties consist of, Mr. McFar- 
land? A. At the present time? 

Q. Yes, sir. A. My duties are to see that all applications 
are examined properiy and as thoroughly as they can be 
to determine the eligibility. 

Q. And how is eligibility determined? What do you use 
as a standard or a criterion? 

The Court: Excuse me. Is this going to go to the 
question of age? I thought we stipulated everything but 
age. 

Mr. Carey: I was going to ask him one question, Your 
Honor, about this file. 


By Mr. Carey: 
Q. I will show you Defendants’ Exhibit No. 6 and No. 


7. Will you check there and find the Social Security 
49 record, if you will? 


(The witness complied.) 


A. Yes, sir. 

Q. And how was that Social Security record secured? 
Can you tell us that, Mr. McFarland? A. This record is 
secured from the Social Security Administration in Balti- 
more upon the authorization of an application for pension. 
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‘When he makes an application for a pension he signs the 
authorization form which is attached to the application. 

Q. What do you do with that authorization received 
from the pension applicant for a Social Security record? 
A. Upon receipt that form is sent to Baltimore. 

Q. And subsequently what happens then? A. They re- 
turn to us then a copy of the entire wage record. 

Q. Will you look at that Social Security record con- 
tained in that file of the plaintiff, Mr. Sturgill, and tell us 
what date of birth is listed there? A. This record indi- 
cates the date of birth to be July of 1896. 

Q. July of 18962 A. Yes, sir. 


e * e * e e 
54 By Mr. Imlay: 


Q. Mr. McFarland, was this document that we referred 
to from Social Security received after October 1961? 
A. There are two of them in the file. One of them was re- 
ceived in 1953. The second one was received in 1962. 


67 Lawrence Sturgill 


the plaintiff, recalled as a witness in rebuttal, having been 
previously duly sworn, resumed the stand and testified 
further as follows: 


Direct Examination 
By Mr. Imlay: 


Q. Mr. Sturgill, you testified, I believe, that you had a 
brother by the name of Jim—is that correct? A. Yes, sir. 
Q. Now, could you tell us, give us any idea of what 
brother Jim’s age was in respect to your own? Was he 
younger or oldert A. He’s younger than me. 
Q. Is he still alive? A. No, he’s passed away. 
Q. Now, Mr. Sturgill, what name did Jim go by, 
68 what did they call him in your family? A. Jim, Jim 
Sturgill. 
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Q. Was he known by any other name, to your knowledge? 
A. No, not that I ever heard of. 

Q. Now, what names were you known by again, Mr. Stur- 
gilt A. Well, my father called me— 

Mr. Carey: Your Honor, I am going to object to this. 
This is not rebuttal. This was developed on direct-exami- 
nation. 

Mr. Imlay: Well, Your Honor, we had conflict in names 
in some of these documents that were admitted. 

The Court: Go ahead. 


By Mr. Imlay: 


Q. What names were you known by? A. James L. and 
Daniel Lawrence. 

Q. And what are you presently known by? What is your 
present name? A. Well, back at my home they call me 
“James L.”’ or ‘‘Daniel Lawrence”’ or ‘«Lawrence.”’ 


® ° ° e ° 2 e ° e e 
T+ By Mr. Imlay: 


Q. Now, can you state whether or not you were ever in 
the Army! A. Yes, sir. 

Q. When were you in the Army? A. I went in in 717 and 
come out in 717; went in on the first of 717 and came out on 

the last. I was in the Army eight months. 
73 Mr. Carey: I am sorry, Your Honor, I am re- 
luctant to interrupt but—he went in in 17 and I 
didn’t get the balance of it. 

The Court: He joined the Army at the beginning of 
17 and came out of the Army at the end of ’17 is the way 
I understood it. 

Is that right? 

The Witness: Yes. 


By Mr. Imlay: 


Q. In connection with your Army record, did you ever 
have any occasion to contact the Army in any way about 
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your Army record? A. The Social Security people, when 
I got my Social Security, said they found my— 

Mr. Carrey: Objection to what the Social Security said, 
Your Honor, that’s hearsay. 

The Witness: (Continuing)—Army record. 


By Mr. Imlay: 


Q. Did Social Security ask you for your Army records? 
A. No, they didn’t. 

Q. Did the Social Security indicate to you that they 
had referred to your Army records? A. Yes, sir. 


e * e e * * e * * * 
79 Cross-Examination 
By Mr. Carey: 


Q. Mr. Sturgill, you said you were in the Army in 1917; 
is that true? A. Yes, sir. 

Q. From the first of the year until the end of the year; 
is that true? A. Yes, sir. 

Q. Was your brother in the Army, your brother, James? 
A. No, sir. 

Q. He was never in the Army at all? A. No, sir. 

Q. When were you first married? A. I don’t know the 
date, but I was first married to Virgie. 

Q. What year was that? A. I can’t remember the date. 

Q. Can you remember the year? A. No, I don’t. 

Q. Where were you in 1917 in the Army, where 
80 were you located? A. I can’t remember. 
Q. You say you can’t remember? A. No, I can’t. 

Q. Do you recall getting married on September 9th, or 
September 5th, 19171 A. I can’t remember the date that 
I was married except the one, the last wife. 

Q. How old were you when you first got married? A. I 
can’t answer that question. 

Q. Were you 201 A. I don’t think I was 20. I just 
don’t know my age. 

Q. Were you 25% A. I couldn't tell exactly. 
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Q. Were you 28? A. I wouldn’t know. 

Q. Were you a teenager when you got married? A. 
What do you mean, the first— 

Q. Your first marriage. How old were you when you 
first married Virgie? Virgie was your first wife, was she 
not? <A. Yes, sir. 


1 Q. Will you look at that and indicate to the Court 

where you were employed and when between the 

years 1914 through June 1918? A. Well, I was at Rogers 
Coal Company at Kiwana, Kentucky. 

Q. This was a form that you signed your signature to 
back in 1952; is that true? A. That’s my signature. 

Q. And you show your employment from May 1914 
through June 1918 as a Loader at the Rogers Coal Com- 
pany at Kenawi, is it, Kentucky—is that true? A. Kiwana, 
Kentucky. 

Q. Well, if you were employed in the coal industry from 
1914 through 1918, how could you have been attached to 


the United States Army in 19172 A. I was in the 

82 Amny in ’17, the first part, and come out on the last 
part of 717. 

Q. Well, is this information that you report on your 

pension application incorrect? A. I don’t understand what 


you— 

Q. Well, did you work for the Rogers Coal Company the 
entire year of 19172 A. Yes, sir. That was where I was 
when I went to the Army. 

Q. You got married in 1917, too, did you not? A. Some- 
where in there. I don’t remember just the exact date 
that I was married. 

Q. When you signed your pension applications that went 
to the Trustees, you signed your name as ‘‘Lawrence Stur- 
gill,’ did you not? A. I might have done it. 

Q. I didn’t understand? A. I said I might have signed 
it that way. 
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Q. Well, I'll show it to you and let you look at it again, 
if you will. 


(The witness examined the document.) 


How did you sign it on Defendants’ Exhibit No. 6% A. 
That’s my signature. 
Q. And how is it signed? A. Lawrence Sturgill. 
83 Q. And how is it written on the application, on 
the third question of the same pension application? 

A. Lawrence Sturgill. 

Q. You were never known as ‘‘Jim,’’ were you? A. No, 
not as ‘‘Jim,’”? but I was knowed as ‘‘James L.’’ and 
“Daniel.’? I never was called ‘‘Jim.’’ 

Q. Your brother was called ‘‘Jim,’’ was he not? A. 
Yes. sir. 

Q. And Jim was born in July of 1886, wasn’t he? A. I 
don’t know when he was born. 


e e * ° e * « * e e 


John K. Price 


called as a witness by the plaintiff in rebuttal, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 


e e e * e * e e 
Direct Examination 
By Mr. Imlay: 


Q. Will you state your full name? A. Johnny K. Price 
is my full name. 

Q. Johnny K. Pricet A. I’m known at home by three 
names—J. K. Price, John K. Price and Johnny K. Price. 
That’s my three names. 

Q. Now, Mr. Price, where do you live? <A. TI live at 
Pikeville. 

Q. In the State of— A. Pikeville. 

Q. State of Kentucky? A. Yes, sir. 
86 Q. Now, Mr. Price, what is your occupation? A. 
Mining all my life. 
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Q. Now, would you look at this gentleman over here 
seated at the table and tell me if you know him? A. Yes, 
I've known him ever since nineteen and twenty-five. 

Q. What's his name? A. Lawrence Sturgill. 

Q. You've known his since 19251 A. Yes, sir. 

Q. Where did you first meet him? A. I met him in 
Pikeville. 

Q. In what connection did you meet himt A. What 
connection? 

Q. Well. how did you meet him? A. Well, I just met 
him there in town. He was trading around and me and 
my mother was up there trading at the store and met Mr. 
Sturgill, and my gradpa who is dead, he knows Mr. Stur- 
gill. 

Q. Did you ever have occasion to work with him? A. 
Yes, sir, I worked with him. 

Q. When did you work with him? A. I worked with 

him in 1926. 
ST Q. And how long did you work with him? A. Well, 
I worked one mine with him. There were about 
three or four operators operated it, but I worked with 
him at the one mine about ten years. 

Q. Well, did you work with him up until the time he left 
the mines? A. No, the mine, it worked out in 1938, this 
mine. 

Q. About how long did you work with Mr. Sturgill? A. 
Well, I worked with him at different mines from 1926 up 
untill nineteen and fifty-two. 

Q. And you knew him by the name of Lawrence Stur- 
gill? A. Lawrence Sturgill is all I ever knew him to go by. 

Q. No other name? A. No other name. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
OF OCTOBER 4 5, 1965 


22 Charles Andrew Appel. Jr. 


called as a witness on behalf of the defendants, having 
been first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 
By Mr. Carey: 


Q. Mr. Appel, would you kindly state your full name and 

address for the record? A. Charles Andrew Appel, 
Jr. 

23 Q. Where do you live, sir? A. 3383 Stephenson 
Place, Northwest, Washington, D. C. 

Q. What is your occupation? A. That of document ex- 
aminer, by which I mean the analysis of handwriting for 
evidence of who wrote it, analysis of typewriting for evi- 
dence of what machine was used to type it, the analysis of 
paper and ink for evidence of authenticity of the document. 

Q. When and how did you start this work, Mr. Appel? 
A. While employed in the Federal Bureau of Investiga- 
tion as a special agent, I was assigned by the Director to 
make a study of laboratory analysis in aid of litigation 
and I discovered an ability in this regard, and then I read 
the literature on the subject, attended lectures which were 
given by qualified examiners, Albert S. Osborn of New 
York and Dr. Wilmer Souder of the National Bureau of 
Standards, Washington, D. C., and Northwestern Uni- 
versity lectures. 

Q. Did you have occasion to do anything with the Fed- 
eral Bureau of Investigation Laboratory when it was first 
set upt A. Well, I am the man that set it up under the 
direction of Mr. Hoover. 

Q. When was that set up, Mr. Appel? A. It was formal- 
ly opened in 1932. 
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24 Q. For how long a period of time were you as- 

sociated with the Federal Bureau of Investigation 
Laboratory dealing with questioned documents? A. From 
that time until my retirement at the end of 198. There 
after I opened my own private laboratory and have been 
doing the work ever since. 

Q. What is your training? What is your educational 
background! A. I am a graduate from Georgetown Uni- 
versity in law. 

Q. What year was that! A. 1922. 

Q. Are you a member of any bar associations? A. I 
was admitted to the Bar of the District of Columbia in 
1922 and of the United States Supreme Court in 1929. 

Q. Have you ever before qualified as an expert witness 
to give testimony as a document examiner? A. I have 
qualified in every state of the union, in state and military 
and federal courts. 

Q. Can you approximate for the Court the number of 
times you have either testified or examined questioned 

documents! A. I am afraid I can’t. 
25 Mr. Imlay: Your Honor, I would concede within 

the scope of a very narrow concession the witness’ 
qualifications as a handwriting expert. My objections to 
his further testimony run on different bases, however, and 
I would certainly object to any testimony he might give as 
to documents that I haven’t had a chance to investigate in 
this case. 

The Court: Well, you accept him as a qualified expert? 

Mr. Imlay: I accept him on that basis, yes. 

Mr. Carey: We won’t go into any of the cases this man 
was involved in. 


By Mr. Carey: 


Q. Mr. Appel, pursuant to my request, did you make an 
examination of some documents? A. Yes, sir. 

Q. Where did you first see those documents? A. You 
brought them to me at my laboratory. 


39 


Q. And where is your laboratory? A. In my house at 
3383 Stephenson Place. 

Q. Do you recall when that was, Mr. Appel? A. It 
was June the 15th, 1965. 

Q. And after your examination, did you provide 
26 an opinion for me, sir? A. Yes, sir. 

Q. I show you Defendants’ Exhibit No. 8. Have 
you had occasion to see that on a prior occasion? <A. Yes, 
sir. 

Q. What are you looking at, sir? A. I am looking at 
the reproduction of the registration card of James Stur- 
gill. 

Q. And what else are you looking at, sir? A. And a 
registration of Lawrence Sturgill. 

Q. Those two registrations are part of Defendants’ Ex- 
hibit 8, is that correct? A. Yes, sir. 

Q. Now, I show you Defendants’ Exhibit 5 and ask you 
have you had occasion to see this signature before? A. 
Yes, I have. 

Q. Whose signature is itt A. Lawrence Sturgill. 

Q. What is that document you find the signature on to 
which you make reference? A. It is an application for 
pension, United Mine Workers of America. 

Q. What date is that pension application? A. Decem- 

ber 6th, 1952. 
27 Q. I show you another signature. Can you identify 
that signature as to what name it ist A. Lawrence 
Sturgill. 

Q. To what document is that attached, sir? <A. An ap- 
plication for pension, United Mine Workers of America, 
dated March 2, 1953. 

Q. And whose name is printed in Question No. 3 on that 
application? A. Lawrence Sturgill. 

Q. I show you another signature. Can you identify that 
signature? A. Lawrence Sturgill. 

Q. And what date is that? A. It is April 20, 1952. 
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Q. What is that, sir?) A. It is authorization to secure 
Social Security Administration records. 

Q. I show you a letter dated December 12, 1958, ad- 
dressed to Mr. Donald McFarland, Supervisor. By whom 
was that letter signed? A. Lawrence Sturgill. 

Q. Did you have occasion to check that signature? A. 

Yes, I did. 
23 Q. I show you a letter dated October 10th, 1958, 
addressed to Mr. Donald McFarland, Supervisor, 
Review Unit, Pension Benefits, United Mine Workers of 
America, Welfare and Retirement Fund. Whose signa- 
ture is on the bottom of that particular exhibit? A. Law- 
rence Sturgill. 

Q. I show you a document. What is that document? A. 
Authorization to secure Social Security Administration 
records. 

Q. What signature is contained thereint A. Lawrence 
Sturgill. 

Q. I show you a document dated May 21, 1956, Pike- 
ville, Kentucky, addressed to Mr. Donald McFarland, 
Supervisor, Review Unit, United Mine Workers Welfare 
and Retirement Fund, File No. 60242. By whom was that 
document signed? A. Lawrence Sturgill. 

Q. I show you a document dated May 2, 1956, addressed 
to Mr. Donald McFarland, Supervisor, Review Unit, United 
Mine Workers Welfare and Retirement Fund. Whose sig- 
nature is contained in that one? A. Lawrence Sturgill. 

Q. I show you a communication, Pikeville, Kentucky, 

March 1, 1955, addressed to Mr. Donald McFarland, 
29 Supervisor, Review Unit, Pension Benefits, Wash- 

ington, D. C. By whom was that letter signed? A. 
Lawrence Sturgill. 

Q. I show you a communication, dated August 19, 1954, 
to Mr. Donald McFarland, Review Unit, Pension Benefits, 
United Mine Workers of America, Welfare and Retirement 
Fund. Whose signature is contained in that one? A. Law- 
rence Sturgill. 
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Q. I show you a letter dated August 10th, 1954, to the 
same Mr. Donald McFarland, United Mine Workers of 
America, Welfare and Retirement Fund, Pension File 
60242. By whom was that signed? A. Lawrence Stur- 
gill. 

Q. I show you a communication, Pikeville, Kentucky, re- 
ceived April 6, 1954, United Mine Workers Welfare and 
Retirement Fund. Whose signature is on that communi- 
cation? A. Lawrence Sturgill. 

Q. I show you a letter dated December 4, 1953, addressed 
to the United Mine Workers Welfare and Retirement Fund. 
By whom was that communication signed? A. Lawrence 
Sturgill. 

Q. Now, having had Defendants’ Exhibit No. 5 and De- 

fendants’ Exhibit No. 6 brought to your house by me 
30 and Defendants’ Exhibit No, 8, what did you do, sir? 

A. I examined the signatures and writings of Law- 
rence Sturgill in communications to the United Mine Work- 
ers and in the application for pension, and compared them 
with the writing of the signature ‘‘James Sturgill” and 
the signature ‘‘Lawrence Sturgill’’ on the registration re- 
productions on Defendants’ Exhibit 8. 

Q. As a result of your examination of the various docu- 
ments just identified in Defendants’ Exhibit No. 5 and 
No. 6 and the signature of Lawrence Sturgill and James 
Sturgill on Defendants’ Exhibit No. 8, what professional 
conclusion did you arrive att A. That the person who 
wrote the letters applying for a pension and on these dif- 
ferent documents signed ‘‘Lawrence Sturgill’? did not 
write the signature ‘‘James Sturgill’? on the registration 
card attached to Defendants’ Exhibit $ but did write the 
signature ‘‘Lawrence Sturgill’? on the registration at- 
tached to Defendants’ Exhibit 8. 


° * ° e ° e e ° . e 
Now, the last three letters are written as a three- 

letter combination of loops so it is difficult to tell 

what is intended, ‘‘e-1-1’’ or “1-1-1” or ‘“‘i-1-1’”?, Sometimes 
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there is a dot in the example signatures placed over the 
first of those retraced or looped characters which are all 
looped in the questioned signature. 

Because of these features, not in any one of them but 
the similar combination in the questioned signature as ap- 
pears in the examples, I reached the conclusion they were 
written by the same person and no other. 


e s e es ° * se ° 
48 Phillip D. McDermott 


called as a witness on behalf of the plaintiff, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Imlay: 


Q. Mr. McDermott, would you please state your full 
name and official status? A. Phillip D. McDermott. I am 
Special Assistant, Navy Yard Annex of Office Operations 
Services, Veterans Administration. 


52 Cross-Examination 
By Mr. Carey: 


Q. Mr. McDermott, I show you Plaintiff’s Exhibit No. 10. 
Can you tell me the date when that claim was filed with the 
Veterans Administration? 

The Court: Is that No. 10 or No. 91 

Mr. Carey: J am sorry, No. 9, Your Honor. 

The Witness: According to this form, the date of claim 
is 3/31/39. 


By Mr. Carey: 


Q. That is 10 and a half years ago, is that true? A. 
Yes, sir. 

Q. What does that card reflect as to any military service 
by the claimant contained in Plaintiff’s Exhibit No. 91 
A. Well, it shows that—that is, it is alleged this informa- 
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tion was taken from the form that Mr. Sturgill filed, 536, 
and it shows these active duty dates of 4/7/17 to date of 
discharge, 12/14/17. 

Q. Does that card reflect that because of this inquiry or 
claim that this man ever had any military service with any 
branch of the United States Army or Navy! A. No, sir, 

this is not a certification of service. 
53 Q. What does that mean on there, what is that 
writing (indicating)? A. That particular writing 
says, ‘‘No insurance.’’ 

Q. And what date is that? A. That is 4/8/55. 

Q. What does this say (indicating)? A. That says, “No 
record, 4/7/55.”’ 

Q. What is that writing there (indicating)? A. ‘No 
record A file.”? These are various notations which were 
placed on this card when it was received in the Central 
Office, and we matched it against our records. We found 
no evidence previous to this time and this became the 
basic record. 

Q. That is the only record that you have in the Master 
File Index of the Veterans Administration? A. Yes, sir. 

Q. That only record you have reflects no service by this 
particular claimant, is that true? A. Not that this record 
shows that, sir; no, sir. 

Q. As of your inquiry, does it reflect any service by 
this man in the military? A. No. According to our re- 
record, we had no prior record of the man. 


° °* © e e e e 
54 Redirect Examination 
By Mr. Imlay: 


Q. Could you state whether or not there has been any 
final administrative determination to the effect that Mr. 
Sturgill was not or was in the Service? A. No, sir, this 
particular record doesn’t show that. 

Q. The record is still open, thent A. I don’t know that 
the record would be still open because actually that type 
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of work is done with the Claims Records File, not with 
this particular record here. 
Mr. Imlay: All right. Thank you. 


Recross-Examination 
By Mr. Carmey: 


Q. This is after a period of 10 years and there is no 
showing of any service by this claimant, is that true? A. 
There has been no change in this record since he made 
the original application, sir. 

Mr. Carey: That is all I have. 


65 Irving Dachis 


called as a witness on behalf of the defendants, having 
been previously duly sworn, took the witness stand, was 
examined and testified as follows: 


Direct Examination 
By Mr. Carey: 


Q. Kindly state your full name and occupation for the 
Court, if you would, please? A. Irving Dachis. I am 
an attorney. 

Q. How do you spell your last name, for the court re- 
porter, please? A. D-a-c-h-i-s. 

Q. And what is tyour occupation? A. I am an 
66 _ attorney at the Veterans Benefits Office in Washing- 
ton, D. C. 

Q. Where is that located? A. 1717 Massachusetts 
Avenue, Northwest. 

Q. Are you here pursuant to a subpoena served upon you 
last week? A. Yes, I am. 

Q. Pursuant to that subpoena, what did you bring with 
you, sir, from the Veterans Administration? A. I brought 
with me Veterans Administration Claim No. C-18945605, 
bearing the name of Lawrence, L-a-w-r-e-n-c-e, Sturgill, 
S-t-u-r-g-i-l-L 
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Q. Is that the complete and only file that you have on a 
man identified as Lawrence Sturgill of that claim number 
in your office? A. That is the complete file in our office, 
which requisitioned the file for this purpose from the Re- 
gional Office in Nashville—Excuse me. Let me check this. 
Regional Office in Louisvills, Kentucky. 

Mr. Carrey: That is all I have, Your Honor. 


Cross Examination 
By Mr. Imlay: 


Q. Yes. 
Now, this entry at the bottom would indicate that 
a certain service number was assigned to Edison 
Sturgill, is that correct? A. That is what the service 
department reported as of this particular inquiry which 
was made by the Veterans Administration after they ob- 
tained the Army serial number from the claimant. This 
is the serial number they gave and this is the answer they 
received, that this serial number—Well, let’s read the whole 
thing. Do you mind? 

Q. Certainly not. A. It says, ‘‘Unable to identify record 
of Army service for Lawrence Sturgill. Army SN 35776- 
222’’—which is the one he furnished—‘‘is assigned to 
Edison Sturgill, born July 6, 1917 and draws VA File No. 
C-19105697,’’ indicating that this is a different person 
entirely. 

The Court: That serial number is allocated to somebody 
born in 1917? 

The Witness: Yes, Your Honor, that is what the service 
department shows. That particular serial number was 
assigned to a person named Edison Sturgill, born in 1917, 
July 6. 


46 


ve; Redirect Examination 
By Mr. Carey: 


Q. Mr. Dachis, the serial number given in connection 
with Edison Sturgill is a World War I serial number, is 
it not? A. I couldn’t say exactly. I can only say that— 

Q. Well, his date of birth is—A. His date of birth would 
indicate that he was a World War II veteran. 


Q. Does this file reflect a letter written to Mr. Lawrence 

Sturgill, Box 409, Pikeville, Kentucky on September 14, 
19642 A. Yes, it does. 

73 Q. Will you read the first paragraph of that letter, 
if you will, please? A. (Reading:) ‘‘Dear Mr. 

Sturgill, 

“We have once again requested the Service Department 
to furnish us with your service records based on the in- 
formation which was submitted on your recent application.”’ 

Q. What does the second paragraph say? A. (Read- 
ing:) ‘‘The Service Department has advised us that they 
have been unable to identify you as a veteran.” 

Q. That was September 14, 19647 A. Yes, sir. 

Q. There was a prior claim made by him back at an 
earlier period, was there not? A. Yes. 

Q. What is the date of this letter? A. August 19, 1955. 

Q. And it is addressed to whom? A. Mr. Lawrence 
Sturgill, P. O. Box 409, Pikeville, Kentucky. 

Q. Will you read the first sentence of that letter ad- 
dressed to Mr. Sturgill? A. (Reading:) ‘‘The Service De- 
partment has been unable to identify you as a veteran.’’ 


76 Mr. Carey: Let the record reflect all questions 
directed to Mr. Dachis, the witness, by both plaintiff’s 
counsel and defendants’ counsel referred to Defendants’ 
Exhibit No. 17, which we now offer in evidence. 
The Court: Any objection, Mr. Imlay? 


47 


Mr. Imlay: I have no objection to the offer, Your Honor. 
I do want to reserve any argument that I might have as 
to its relevancy to a subsequent time. 


88 The Deputy Clerk: Plaintiff’s Exhibits 13 and 14 
marked for identification. 


(Affidavit of Rachel Watson and of Jake Johnson were 
marked Plaintiff’s Exhibits 13 and 14, respectively, for 
identification.) 


Mr. Imlay: Just briefly, Your Honor— 
Mr. Carey: May I see them? 


(Documents shown to opposing counsel.) 


The Court: I don’t think you ought to read those 

89 into the record. I think they should be here and 

subject to cross-examination. The proper way to 

do this would be by deposition of these people. They 
haven’t been subjected to cross-examination. 

Unless the defense counsel has no objection— 

Mr. Carey: I am going to object, Your Honor. 

My first objection is these affidavits certainly violate due 
process in the most extraordinary fashion, no opportunity 
to cross-examine the witness. In fact, one of these that is 
annexed doesn’t even have a signature. 

The Court: They are not proper. The proper way to 
do this would be by interrogatories or by deposition; but 
to just put in an untested declaration of somebody that no 
one knows, no. 

Mr. Imlay: Your Honor, I might just state for purposes 
of the record that these affidavits were submitted as being 
in the same nature as the documents in the administrative 
record which is here under consideration. 

The Court: That is something different. There you 
have the United States Government keeping records in the 
ordinary course of business. Presumably, they are keep- 
ing accurate and complete records. 
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Mr. Imlay: Your Honor, I would like to state that 

90 we have been at a handicap since we didn’t have the 

evidence that has been offered by the defendants 

prior to this re-opened trial and this is the only way that 

we have to introduce evidence other than that contained in 
documents that have been submitted. 

The Court: You could have done this by way of inter- 
rogatories. You could have sent a request to somebody 
down wherever it is and asked them to take their deposi- 
tions. 

Mr. Carey: Your Honor, may I correct the record too? 
I think Mr. imlay’s representation is not quite accurate. 
He said he just knew about this. 

Age has been under consideration for approximately 
two years. The prior lawyer who had this case, Mr. 
Richard Merrick, I talked to him—and the pretrial so 
reflects. Age has been the basic consideration as far as 
the plaintiff is concerned. For Mr. Imlay to say at this 
late date in the trial that he didn’t know abont this is not 
quite accurate. 

Mr. Imlay: Well, it isn’t just a question of age, Your 
Honor: I also wanted to get in a statement as to the fact 
that one of the affiants served with— 

Mr. Carey: Objection. Now he is going to read the 
affidavit to which I objected. 

Mr. Imlay: I will just say generally that one of 
91 them goes to Mr. Sturgill’s Army service, and I 
think this is very vital because— 

The Court: Except that it violates all the rules of evi- 
dence and all the rules of procedure. 

Mr. Imlay: I think, Your Honor, there is a certain 
latitude that has been given to some of this documentary 
evidence due to the fact that there is an administrative file. 
It is before Your Honor, and these are entitled to the 
same dignity as other documents in the file. 

The Court: I am sorry, Mr. Imlay, I can’t see it that 
way. If there is an objection, I am going to sustain it. 
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If there is no objection, I will receive it but I frankly 
wouldn’t give it very much weight since it is not subject 
to cross-examination. 

Mr. Imlay: I will submit them, Your Honor, as an offer 
of proof. 

Mr. Carey: Objection, Your Honor. 

The Court: I will sustain the objection. 

I would suggest if you want to get that kind of evidence 
in, the most economical way to do it is to send interrog- 
atories down to the place where the people live and ask 
somebody to take their testimony. 


(Filed March 9, 1966) 

Excerpts from Defendant's Exhibit No. 1 
Nationa, Brruminovus Coat Wace AGREEMENT OF 1950 
Effective March 5, 1950, To June 30, 1952 
Executed at Washington, D. C., March 5, 1950 


Unrrep Mrxe Workers oF AMERICA 
WELFARE AND RETIREMENT Funp oF 1950 


A. It is hereby stipulated and agreed by the contracting 
parties hereto that there is hereby created a Fund to be 
designated and known as the ‘‘United Mine Workers of 
America Welfare and Retirement Fund of 1950.’’ During 
the life of this Agreement, there shall be paid into such Fund 
by each operator signatory hereto the sum of thirty cents 
(30¢) per ton of two thousand (2,000) pounds on each ton 
of coal produced for use or for sale. Such Fund shali have 
its place of business in Washington, District of Columbia, 
and it shall be operated by a Board of Trustees, one of 
whom shall be appointed as a representative of the Em- 
ployers, one of whom shall be appointed as a representative 
of the United Mine Workers of America and one of whom 
shall be a neutral party, selected by the other two. In the 
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event of resignation, death, inability or unwillingness to 
serve of the Trustee appointed by the Operators or the 
Trustee appointed by the United Mine Workers of Amer- 
ica, the Operators shall appoint the successor of the Trus- 
tee originally appointed by them and the United Mine 
Workers of America shall appoint the successor of the 
Trustee originally appointed by it. 


The Operators signatory hereto do hereby appoint 
Charles A. Owen, of New York City, as their representative 
on said Board of Trustees. The United Mine Workers of 
America do hereby appoint John L. Lewis, of Washington, 
D. C., as its representative on said Board of Trustees. It 
is further stipulated and agreed by the joint contracting 
parties that Josephine Roche, of Denver, Colorado is ap- 
pointed as the neutral Trustee. Said three Trustees so 
named and designated shall constitute the Board of Trus- 
tees to administer the Fund herein created. 


In the event of a deadlock on the designation or agree- 
ment as to any future neutral Trustee, an impartial umpire 
shall be selected either by agreement of the two Trustees, 
representatives of the contracting parties hereto, or by peti- 
tion by either of the contracting parties herto to the United 
States District Court for the District of Columbia for the 
appointment of such an impartial umpire, all as made and 
provided in Section 302 (c) of the ‘‘Labor-Management 
Relations Act, 1947.’’ 


It is agreed by the contracting parties hereto that the 
Trustees herein provided for shall serve for the duration 
of this contract and as long thereafter as the proper con- 
tinuation and administration of said trust shall require. 


It is agreed that this Fund is an irrevocable trust created 
pursuant to Section 302 (c) of the ‘‘ Labor-Management 
Relations Act, 1947,’’ and shall endure as long as the pur- 
poses for its creation shall exist. Said purposes shall be 
to make payments from principal or income or both, of 
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(1) benefits to employees of said Operators, their familities 
and dependents for medical or hospital care, pensions on 
retirement or death of employees, compensation for in- 
juries or illness resulting from occupational activity or 
insurance to provide any of the foregoing, or life insur- 
ance, disability and sickness insurance or accident in- 
surance; (2) benefits with respect to wage loss not other- 
wise compensated for at all or adequately by tax supported 
agencies created by federal or State law; (3) benefits on 
account of sickness, temporary disability, permanent dis- 
ability, death or retirement; (4) benefits for any and all 
other purposes which may be specified, provided for or 
permitted in Section 302 (c) of the ‘‘Labor-Management 
Relations Act, 1947,” as agreed upon from time to time 
by the Trustees including the making of any or all of the 
foregoing benefits applicable to the individual members of 
the United Mine Workers of America and their families 
and dependents, and to employees of the Operators other 
than those exempted from this Agreement; and (5) benefits 
for all other related welfare purposes as may be determined 
by the Trustees within the scope of the provisions of the 
aforesaid ‘‘Labor-Management Relations Act, 1947.°’ Sub- 
ject to the stated purposes of this Fund, the Trustees shall 
have full authority, within the terms and provisions of the 
‘Labor-Management Relations Act, 1947,’’ and other ap- 
plicable law, with respect to questions of coverage and 
eligibility, priorities among classes of benefits, amounts of 
benefits, methods of providing or arranging for provisions 
for benefits, investment of trust funds, and all other related 
matters. 


The aforesaid Trustees shall designate a portion (which 
may be changed from time to time) of the payments herein 
provided, based upon proper actuarial computations, as a 
separate fund to be administered by the said Trustees 
herein described and to be used for providing for pensions 
or annuities for the members of the United Mine Workers 
of American or their families or dependents and such other 
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persons as may be properly included as_ beneficiaries 
thereunder. 


It is further agreed that the detailed basis upon which 
payments from the Fund will be made shall be resolved in 
writing by the aforesaid Trustees at their initial meeting, 
or at the earliest practicable date that may by them there- 
after be agreed upon. 


Title to all the moneys paid into and or due and owing 
said Funds shall be vested in and remain exclusively in the 
Trustees of the Fund, and it is the intention of the parties 
hereto that said Fund shall constitute an irrevocable trust 
and that no benefits or moneys payable from this Fund 
shall be subject in any manner to anticipation, alienation, 
sale. transfer, assignment, pledge, encumbrance or charge, 
and any attempt so to anticipate, alienate, sell, transfer, 
assign, pledge, encumber or charge the same shall be void. 
The moneys to be paid into said Fund shall not constitute 
or be deemed wages due to the individual mine worker, 
nor shall said moneys in any manner be liable for or sub- 
ject to the debts, contracts, liabilities or torts of the parties 
entitled to such money, i.e., the beneficiaries of said Trust 
under the terms of this Agreement. 


(Filed March 9, 1966) 
Defendant's Exhibit No. 2 


Secoxp Mgetixc or THE Trustees, Usirep MINE WorKERS 
or America WELFARE AND ReTREMENT Funp or 1950, 
Apr 5, 1950 


Resoturion No. 10 


Wueneas, the United Mine Workers of America Welfare 
and Retirement Fund of 1950 has for one of its purposes 
the payment of pensions to individual members of the 
United Mine Workers of America, and to employees of the 
coal operators signatory to the National Bituminous Coal 
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Wage Agreement of 1950 (hereinafter referred to as the 
“©1950 Agreement’’) other than those exempted from the 
1950 Agreement; and 


Wuenreas, the Trustees desire to authorize the continu- 
ation of pension payments of Oxe Hunprep Dowiars 
($100.00) per month to pensioners whose applications have 
been approved by the Trustees of the 1947 Fund, and to 
adopt regulations to govern the payment of pensions here- 
after; 


Now Tuererore Be Ir Resouven, that the Director be 
and is hereby authorized to continue payment of Oxz Hux- 
pRrED Dotiars ($100.00) per month to pensioners whose ap- 
plications have heretofore been approved by the Trustees 
of the 1947 Fund in full force and effect, subject to Para- 
graphs III and IV of the regulations hereinafter provided, 
the first payment being for the month of June, 1950 or as 
soon thereafter as practicable, and shall be subject to 
amendment, revocation and revision at the discretion of 
the Trustees; 


Be Ir FurtHer Resoxvep, that the following regulations 
shall govern the payment of pensions of ONe Hunprep Dot- 
tars ($100.00) per month to individual members of the 
United Mine Workers of America, and to employees of the 
coal operators signatory to the 1950 Agreement other than 
those exempted from said Agreement, and shall be subject 
to amendment, revocation and revision at the discretion 
of the Trustees. 


J. Exicrerurry 


An applicant shall be eligible for a pension if he 
meets the following requirements: 


A. Attained the age of sixty (60) years or over at 
the time of his application for pension. 


B. Retired by permanently ceasing work in the Bitu- 
minous Coal Industry after May 28, 1946. 


ot 


C. Been employed for a period of at least one year in 
the Bituminous Coal Industry immediately pre- 
ceding his retirement. 


. Completed twenty (20) years service in the Coal 
Industry in the United States, its possessions or 
territories, or the Dominion of Canada; a year of 
service being one in which applicant has for more 
than six months in any calendar year: 


1. Worked in a job classified in any National Coal 
Wage Agreement for an employer in the Coal 
Industry. 


2. Rendered service as an employee of the United 
Mine Workers of America in the Coal Industry 
and is not eligible for a pension under the 
United Mine Workers of America pension or 
retirement plan. 


3. Served in the military service of the United 
States in any war or national emergency. 


Any applicant who meets all requirements of eli- 
gibility at any time after May 28, 1946, shall not 
be subsequently disqualified by returning to work 
in the Coal Industry for a period of less than one 


year. 


LL. Proor or ELIciBiLity 
A. Age 


1. Wherever possible the age of applicant will 
be verified by the Social Security Administra- 
tion records. 


2. Applicant shall be required to submit documen- 
tary evidence of probative value to establish 
his age in cases where the Social Security Ad- 
ministration records do not verify his age as 
stated on the application for pension. 


B. Service 


1, The following statements shall be deemed satis- 
factory proof of service for the period or 
periods covered by such statements: 


a. Certification by a Local Union or by Local 
Unions, or by Districts of the United Mine 
Workers of America that an applicant served 
in the Coal Industry. 


b. Statements by persons who have personal 
knowledge of applicant’s service in the Coal 
Industry. 


ce. Certified copy or photostatic copy of dis- 
charge from a branch of the Defense Depart- 
ment of the United States or statements from 
the appropriate branch of the Defense De- 
partment. 


C. The burden of proving eligibility shall be on the 
applicant. 
TI. Payments 
A. General 
Payments to pensioners shall be as follows: 


1. First payment shall be for the first month after 
authorization of pension. 


2. Last payment shall be for the month in which 
pensioner dies. 


3. Payments shall be payable on the first day 
of each month at pensioner’s last address of 
record. 
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B. Suspension 


No payment shall be made for any month in which 
pensioner: 


1. Does not reside within the continental limits of 
United States, its territories or possessions, or 
the Dominion of Canada. 


2. Performs compensated services for an employer 
in the Coal Industry. 


3. Fails to continue to meet requirements of 
eligibility. 


IV. Parse STATEMENTS 


Any Applicant for a pension who knowingly and 
willfully falsifies any records or makes any false 
misrepresentations or statements or withholds any 
information in order to secure a pension or to con- 
tinue to receive a pension from the Fund shall be 


barred from receiving any benefits from the Fund; 
and in any case where payment has been made as 
a result of such misrepresentations or omissions the 
individual involved will be required to reimburse the 
Fund in the amount he received from the Fund. 


Be Ir Fceruer Resotven, That the Director is hereby au- 
thorized and directed to activate this Resolution in accord- 
ance with its terms and conditions and is empowered to do 
all things, to perform all necessary acts, and to require the 
submission of evidence in order to effectuate the purposes 
of this Resolution. 
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Excerpts From Defendants Exhibits 6 and 7 
APPLICATIOW@BEOR PENSION —— Q (Pensrentee rece 


District NoLL_. Local Union No wig Lo tn | File No — -guzi2 


/Usrrep, Mine Wouxexs or Amrauca S Sureeme. h 
WELFARE AND RETIREMENT FUND ona be An SEBS 
4 v ‘ ron Vth! f-nA_8 bg: 
att 9067 Fureentn Stueet, N. W. wo ene a A 


Wp 
aad ee re \ Wasnixcton 5, D. C. 


poe 
= Gras “soe-. Se 
php fas hoz ia "ud Secale Austere eres 


: (Sune All devows Mosher) 
3. Name wheel (fxlen LLL Fos : - 2ST 
Z. 


4. Post Office Address~ Df rahi tage 


(Siroet) 


5. Date of Birth . f 
=> 


6 Place of Bie. 


7. If Now Married, Name of Applicant’s Wife .. vara 


"Pou Nome) 


8 Ihave been a member of the United Mine Workers of America (length of ime) 


9. Have you ever filed application for a pension with this Fund before? D Yee .No WheaPr_Ai ic 2 
10, Have you ever fled application for other benefits with thie Fund before? () Yee OX No Whee? L225 


LIL jek eave: bosedte applied fore) 
12, Was your application approved?-E]-YSFL] NO~H “yes,” state claim or file No flee 


13. If approved, state amounts of benefits you are ee 


rrr 


14. Name of Company where last wxployea lil tate Ey ae | 


‘ : 
Ae a pe? 


15, Mice Number_—»————_— Loss! Union ‘Number 2s 


16..Date you began work for this Company_—-—__—" a a oe 


(itenets 


17. Date you last worked for this Company—.. —Hiiezg, Pf 
(Te) 
i eee . 
VW bre, a 


ae ‘MITE aT Ta DRT EIST. Po" 
oo ; PHO! SANT 
Oo! AY 


ee EMPLOYMENT nec 
(Senet wieh your fev employment im the Coal Industry and List al! employers up to sad ineluding the lout.) 


Please Fill in the Above Completely. Ii More Space Is Needed Use Scparate Shect. 
2h Names and addresses of pwo or more persoas—prefcrably members of the United Mine Workers of America— 
who had personal Knowledge of your service in the Coal Industry at each location where you worked before be- 
coming a member of the United Mine Workers of America. 
—f ¢ 


21. De you claim service in the Land or Naval Forces of the United States during a period of War or National Emer- 
tency which wae preceded by service in the Coal Industry. 


(Yee on Ne) re 


(Do nex Sli im schedule below if you haye served twenty (20) years in active mining work) 


Dete sad Piece 
of Discharge 


‘Tf mare space is needed use separate sheet. 


2 } cerrication By appuica® 


L certify that the statements made by me in this application are truc to the best of my knowledge and belief, 
SIGNATURE OF APPLICANT 


X Sy, Lene Dial 


(Sige to tab—mDO NOT print or stamp) 


3 CERTIFICATE OF LOCAL UNION 


This is to certify that the facts stated herein are true and correct to the best of our etal and belict, and tho 


FLOLe 


above applicant was a member of Local Union No.3 Le _ located athe 7 


dae) & dee ) iF QZ nas been « member of this Local 


and that according to our records he has worked regularly in the Coal Industry since ~...- Bie te 1454 
and was employed in the Coal Industry for a period of at Icast one year immediately preceding the date of his retire- 


ment, performing the duties of ——.. Maat, ei 


(Jeb etenetheation) 


vf! 
Presideot, L, U. Now. 
‘pees 


i, 
VicesPresidewt, 


Gd oii, MO a) 
Financial Secretory" 


HE ee ects 
Secretary's Address q 


4 
CERTIFICATE OF DISTRICT NOY 
to certify that applicant is a member in good standing of the United Mine Workers of America, and that the 
facte stated herein are true to the beat of our knowledge and belief, and that proof as to service of applicant has 
been obtained and is attached hereto. 


IMPORTANT: APPLICANT MUST FILL OUT AND SIGN BOTH COPIES OF THE FORMS ON THE 
FOLLOWING SHEET! 


*% AUTHORIZATION TO SECURE SOCIAL SECURITY ADMINISTRATION RECORDS 
Pour Silat Soceriey Acootins Number thE" 1OPOLe 
Soak ee <—oe > 


pe 


Poa ay ete 


Prias Your Nene ec ime 
7 (Fou) 


gos 
A ee 
as 
I bereby authorize the Social Security Administration to make available to the United Mine Workers of 
America Welfare and Retirement Fund any information contained in my Social Security Account File. 
* — , 
Applicant Sign Here> 4: 4 tt ve A tL 
(Sige your come io tabmDO NOT PRINT OR STAMP) 


(DO NOT WRITE IN THIS SPACE) 
Panes feraush 2 copy of the wate record and the moath and year .. birth of the above named individual 
Catend Hive Workers of A Wollare ond Retiremves Fund. 


United Mine Workers of America Welfare and Retirement Fund 
$07 Fifteenth Sereet, N. W. Washingtoa 5, D.C 
‘Age for the above stated in sccordance with Social Security Records 
‘A copy of the wage record is sttached. 
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(Do not write in this space) 


District No.t. a 
. 
‘ Unrren Mine Workers of Amrxica 
"|. WELFARE AND RETIREMENT FUND™ 
1.907 Fovegntn Steger, N Soot es 
: bere 
Wasnincton 5, D. Cc 


oad & tite See 


3. Name of Applicant (Print) 47t <. 


4. Post Office ‘nadeos 
e* 
S. Date of Birth. 
(Menth) 


6. Place of Birth C22/- 2a 


(Tews or City) 


7. If Now Married, Name of Applicant's Wife pu Dee San 
(Fiut New! (Middia) 


8 Ihave been « member of the United Mine Workers of America (length of time) 20° 
9, Have you ever filed application for a pension with this Fund before? Yee DD No Wheardi=£ =A" 2 
10. Have you ever filed application for other benefits with this Fund before? ( Yes R No Whea?___— 
11. If “yes,” atate benefits applied for ———— 
12. Was your application approved? (] Yes 1) No If “yea,” state claim or file No 
13. If approved, state amounts of benefits you are receiving $__$_———————— 
“as athe af Comput whore Wk waighoyed cate [8 lignes Aa . bern 
18. Mine Numbér__f___ Local Union Number 2247 £- 


‘ eee 
16. Date you began work for thie Company. had cher. pnt Se re Le 


(Mews) tw) 


17. Date you last worked for this Company... “De Ck fy 


(Moar) 


1B. Reason for’ ee G+ 


i rym” - wage 


¢ 6A —_—. 
a =- aS “Eero TS 7 Rea 
‘ « ome Em We, (E 


WHEN FILLED OUT PLEASE SEND YELLOW AND WHITE Cones | TO vu. AST IL 
Een Pere be rte 18-1-40) 


“es 
teks 


td PREVIOUS EMPLOYMENT nes 
(Senet wish your fret employecet ia the Coal Leduatry aad List all eaplevers wp we cad including the \. ) 


Please Fill in the Above Completely. If More Space Is Needed Use Separate Sheet. 
DD. Names anc addresses of pwo or more persons—preferably members of the United Mine Workers of America— 
who bad pervonal knowledge of your service in the Coal Industry ut each location where you worked before be- 
coming a member of the United Mine Workers of America. 


See eae ee Nd a 


2. De you claim service in the Land or Naval Forces of the United States during a period of War or National Emer- 


frocy which wee preceded by service in the Coal Industry 
‘Do net $i in schedule below if you have served twenty (20) years in active mining work) 


Dete end Plece 
of Discharge 


Lf mure space is needed use sepurute sheet, 


2 @ ceanpication By arpucgy 


V cortity that the statements made by me in thus application are true to the best of my knowledge and belief 
SIGNATURE OF APPLICANT 


) Poet t 
Sng oS sel ha, atthe 


(Sige be teb—00 NOT pronto cameo) 


CERTIFICATE OF LOCAL UNION 


This is to certify that the facts stated herein are true and correct to the best of our knowledge and belief, and the 


es “i ce 
above applicant was a member of Local Union NoZ 27S jocated at 2) 0 et =< es of (latest 


date) —_<2 22s oft 12ST, bas been « member of this Local Unioa since. Z__ 280 


(Mtewth) (Dev) (Yew) 


and that according to our records he has worked regularly in the Coal Industry since 1.2/7 = 
and was employed in the Coal Industry for « period of at least one year immediately preceding the date of his retire- 


ment, performing the duties of 722-221 LA. 


(Job elasethaasion) 


A ba ler + Za 


Provident, LU. No—___— 


adm, Sy 
ato he or 


ms. CERTIFICATE OF DISTRICT NOW) 


This is to certify that applicant is a member in good standing of the United Mine Workers of America, and that the 
facts stated herein are true to the best of our knowledge and belief, and that proof as to service of applicant has 
been obtained and is attached hereto. 


IMPORTANT: APPLICANT MUST FILL OUT AND SIGN BOTH COPIES OF THE FORMS ON THE 
5 FOLLOWING SHE! co 
INTs AY 
2 } J N ALS ae tf 


3h 


e PREVIOUS EMPLOYMENT nes 
(Seat with your ret employment io the Coal Ladustry sad list all employers up to end including the \.) 


TEL ON LOL 
a a ‘ 


ta Oly CoM eT ipiag! ee 


“2. Cn pose bez Kee, 


Mong VRE Catatleny 


wae Lo Lt: £. rliti_. : Fa (Bix fers te Corde, 


Please Fill in the Above Completely. If More Space Is Needed Use Separate Sheet. 

2. Names and addresses of pwo or more pervons—preferably members of the United Mine Workers of America— 
whe had pervonal knowledge of your service in the Coa! Industry ut each location where you worked before be- 
coming a member of the United Mine Workers of America. 

Y 


Name L/a- ile 
i Porees 


21. Do you claim service in the Land or Naval Forces of the United States during « period of War or National Emer- 


tency which wae preceded by service in the Coal Industry nn 
d oo or Be) 


‘Deo nea Si} in schedule below if you have served twenty (20) years in active mining work) 
es 


Kowa of Serves 
Arey Nery, Act Prose, Marae Reals Sorrel Ne. Oe Daeharie 
Coogee Comet Comet ' 2 “0 


Lf more epece is needed use separute sheet. 


2 @ cermpication By arpuc@ 


I cortiiy thet the statements meade by me in this application are true to the best of my knowledge and belief. 
SIGNATURE OF APPLICANT 


ee de 
a ‘ 
ST Sue tate OA F eg hte 
sh ee 


(Sige te tab—DO NOT pores or eoomp) 


CERTIFICATE OF LOCAL UNION 


This is to certify that the facts stated herein are true and correct to the best of our knowledge and belief, and the 


Qows ae iy 
above applicant was a member of Local Union No Zt 4 Jooated at 1 Se cis as of (latest 


date) cLLI=, cae 3 253 bes been a member of this Local Union since ] 4. 


(iewth) (Das) 
and that sccording to our records he has worked regularly in the Coal Industry sinee 1 2/7________.., 
and was employed in the Coal Industry for « period of at least one year immediately preceding the date of his retire 


ment, performing the duties of 222-40 LA,._-—_____. 


(Jeb ehevethootios) 


U iaitin FIGL 
President, L.U. aera! 


, ‘y. y 


m4. CERTIFICATE OF DISTRICT NO.) 


This is to certify that applicant is « member in good standing of the United Mine Workers of America, and that the 
facts stated herein are true to the best of our knowledge and belief, and that proof as to service of applicant has 
been obtained and is attached hereto. a 


IMPORTANT: APPLICANT MUST FILL OUT AND SIGN BOTH COPIES OF THE FORMS ON THE 
FOLLOWING SHE! ase 
cys 


PHOTOS I Al 


, AVAILABLE 
yal bound volume 


a AUTHORIZATION SECURE SOCIAL SECURITY AD, NISTRATION RECORDS 


-? 


Pring Your Name) A ME ba Par Ses 
(Pores) 


Saute Date of Your Binh 7 = = 

(ienta) 

1 hereby authocize the Social Security Administration to make available to the United Mine Workers of 

Amene Welfare and Retirement Fund eay information coatained in my Social Seourity Account File, 
Aspiniat Nes Wawa ie ep OO: 


TD (Sige poor came te tmb—OO NOT PRINT O8 STAMP) 
(DO NOT WRITE IN THIS SPACB) 
Social Security Adminiseration: 
Pinase furaish « copy of tbe wage record and the moath and year of birth of the above named individual. 


ae 


jettroment Fond. 


A copy of the wage record is attached. 


— ss ae 
“a ’ 
The following information, iacluding spelling of arin age, 
eto. is an EXACT COPT of the ceacus record as reported by congue taker oa the 


original schedule. 
Consus of 1900, taken as of Snes) 


~~? 


B+ y= 7 een 
oe 
oo SMDSIONY na eee = 


| 
Place of birth (Citizenship 


The above information is furnished upoa application with the understanding 
that im no case shall the inforaation furnished be used to the detriment of the 
person or persons to whoa the information relates, in scoordance with Title 15, 
United States Code, Section 8. 


Teo Berens of the Conese doce ast huewe birth certificates, bet (ble rorerd le often aceapted in pince of con 


Tee folieviog infecuation, iaeleding spalling of mxpe, 3) 23. coe 
wre. 10 em ZUCP COPT 06 the-eensus reson as reperted Laker o the 
ecigina, sededale 


es 
ferwacioa te uraicion 


~ apet. Ory: an. on TiU the vedere \endiag 
Lat dp me ener od0)) the isformatt rt fervieme be owed te the fateianes of Ue 
~wrece er porecre \o Than the (aferm'ian ‘fietmw, ie socordasce 1112 Tivle 13, 


ited States de, Beoricn & 


= 
U. S. DEPARTMENT OF COMMERCE 
BUREAY OF Tht Coes 
WASHINGTON 25, D.C. 


Tne follozing inforgation, Anoluding spelling of nano, 
“ttc., tn an CAACT COPY oF thw conser rucord cr reported 


original schedule. 
Census of 1920. 


Citizenship 


—_——_——_ 


The ajorve inforwation io furnished upon application with the understandings 
that in no case shall the information furnished be used to the detriment of tho 
porson or porsons to whoa the information relates, in accordance with Title 15, 


United States Code, Section 8. 


The Derean of the Consus dees aot lacus birth cortiScaten, bet thie resend le often assapted ta place of oom 
a eel 
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Recerveo from S. M. Cecil, Notary Public, and filed 
this 21 day of June, 1933 


Ear Scort, Clerk 
By E. B. Blackburn, D.C. 


Case No. 4724-E (30B) 


The depositions of Lawrence Srurcei &., taken on the 
20th day of June 1933, at the law office of J. M. Bolling, in 
the town of Pikeville, Pike County, Kentucky, to be read 
as evidence in an action between Flossie Sturgell, plaintiff 
and Lawrence Sturgell, Defendant, pending in the Pike 
Cireuit Court. 


Present—defendant in person and J. M. Bolling, his 
attorney. 


Plaintiff was not present in person nor represented by 
attorney. 


The first witness, Lawrence Sturgell, first being duly 
sworn, deposes and say. 


Q. State your age, residence and occupation? A. I am 
31 year old, live in Pike County, Ky., and am a common 
laborer. 

Q. You are the defendant in this action? A. Yes sir. 

Q. You may tell the court how it was that you made a 
deed to the plaintiff to the house and lot where you now 
reside over here at the Mouth of Ferguson Creek in Pike 
County? 


Srate or Kentucky 
County or Fioyp 


I, C. Oru Rosrysoy, Clerk of the County Court in and 
for the County and State aforesaid, do hereby certify that 
a Scnoo, Census Recorp bearing dates 1900, 1901 & 1902, 
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filed and constituting an original and permanent record in 
this office shows the following: 

Name of Child Date of Birth Age 
Maud Sturgill Mar. 8, 1882 19 
Saml J, Sturgill Jan. 16, 1883 17 
Joseph Sturgill Mar. 17, 1884 

James Sturgill July 9, 1886 

Patience Sturgill May 27, 1888 

Lizzie Sturgill Aug. 22, 1890 

George Sturgill Oct. 28, 1892 

Daniel L. Sturgill June 24, 1894 


Name of Parent or Gdn. James L. Sturgill 
File =. 369, 345, & 395 Lines 37, 8, & 13. 


Firep This 17 day of Jan. 1930 
Earl Scott, Clerk 
By E. B. Blackburn, D.C. 


PIKE CIRCUIT COURT 
+ 3785 
Vircie Srurcmy, Plaintiff 
v. 
Lawrence Srrveitt, Defendant 
PETITION IN EQUITY 


The plaintiff states that she usually resides in Pike 
County, Kentucky, and has resided therein practically all 
her life; that she is an actual, bona-fide citizen thereof 
and maintains an actual residence therein; that she and the 
defendant were lawfully married to each other on or about 
September 5, 1917, in Pike County, Kentucky, and where 
they continued to live together as husband and wife until 
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the acts hereinafter set out, and in the petition, complained 
of, occured. 
* * ° * * * * ° e . 7 


Plaintiff further states that there was born to their 
said marriage the following infant children, to-wit: 


Edison Sturgill, age 12 years, 
Marie Sturgill, age 9 years 
Reed Sturgill, age 6 years 
Gyrod Sturgill, age 4 years 
Loueva Sturgill, age 20 months 


* ° * * * 


COMMONWEALTH OF KENTUCKY 
State Deportment of heelth, Fronkfor PREAU OF VITAL STATISTICS 
NO. 


CERTIFIED PHOTCSTATIC COPY UF 


RECORD of BIRTH 


a aaa: ys = 
ane, ¥ 2, 


Sp mag, eS 


et, 


weP ozt, Hs rib 


f =. me ZF. Less, 
Noes ran 


aes 


TR eae 
—<—— ry 


| 


I, Serawa W. Taylor, State Registror, hereby certify thet the above is @ 
true and correct photostatic copy of the certificate of birth of the person therein 
named, ond thot the original certificate is registered under the ebove file aumber. 


In testimony whereof | have hereunto subscribed my aame and caused 


the official seo pike State of Health to be affixed ef Frankfort, 
Keatecky, ale 


OTS a ee 


6. Teyler, Registrar 


Y AVAILABLE 
inal bound volume 


Tt 


eves pees EALTH OF KENTUCKY 
te pertacat thy oy > A Fv 
xo (a) y Eau 0 TAL STATISTICS 
CERTIFIED PHOTOSTATIC cOPY UF 


RECORD of BIRTH 


ye ome, 


Pinmany Rawieeronian SS 


a 2 Saeasaie 


2S a ae 12, 
SS OS en hd = 3: .° re 


Sz, Po-os TE 
. Seal TESS 


ee kona AyD 2 
he: tea poo 


i, Sein r. : Foyle: Stase Biisee: beck certify that the above is o 
* grwe end correct photostatic copy of the certificote of birth of the person therein 
: memed, ond thet the original certificote is registered under the above file number. 


; In testimony whereof |_have heresnto subscribed my nome and coused 
| she officiel sel State tmenf) of Ucalth to be offized at Frankfort, 
pheameely: this day of. + 1963.. 


Lawn Ho Fu, 


. a Registrar 


Excerpts From Defendants Exhibit 8 


“Oiysdaret Aeorts Center 
Tederal Reoards Center ef 6 — 


221 St. Joseph Avenue 
Kast Point, Coargia 


Date of Request 
TRANSMITTAL OF REQUESTED RECORDS 


RE: World War I Selective Service 
Record of James D. Sturgell, 
o =) Lawrence Sturgell, James ae) 
Mr. Thomas G. McMillan and Darel L. Sturgell dob 
United Mineworkers Welfare & Retirement Pund 6/30/80, 12/1/87, thong hag 


907 15th Street, N. W. Osborne, Floyd 
Washington, De Ce Pikeville, Pike County, Ky. 


u 


Toe material requested by you is attached. Please return to the Records Center 
when it has served its purpose. 


The attached correspondence is forwarded for completion and direct reply to the 
requestor. 


A thorough search of files did not 
reveal the requested record. 


An examination of the above subject matter has been made and the following 
information is available: 


As requested in your telephone call today a thorough search of the above names 
Sturgell and Sturgill, wore made in the Floyd & Pike County records of subject 
U. S. Government Agency. We are enclosing a facsimile of the only records 
located, both from Pike County records, namely: 


1. James D. Sturgel. get ates 
Pikeville, Ky. : 
RECEIVE? 
2. Lawrence Sturgell rr 
Kewanee, Ky. SUNG 


Please advise if we may serve you further. 


Aoee pibbod 


thiet, Feleral Reavords Centers GSa 
1557 St. Josoph Avony 3 
Last Point, Georgia MY: 


Enclosures 


Toru R4-576 February 1960 


Y AVAILABLE 


a wansciiaed cise, (5) pm oto, (2) at Dgp Joa dedisced rot 


‘2 Aiea ad 


_ SF ag BOSS 
ee 


GENERAL SERVICES ADMINISTRATION 
Region 4 
Federa! Records Center 
East Point, Georgia 
R. G. 163: RECOFOS OF THE SELECTIVE 
SERVICE SYSTEA (1917-1919): Draft 
megistration Cards of Local Boards. 


Date of Registration: June 5,_1917 


BEST CoP 
from the erigit 


4 


Sete 


Corketont lines of words not ap; ticah'e) 


2 erp ree Tew ewe errs coep a 
nn 7 
ee 


employment ..----.---------------0---~--------* 
(Way Street 


Seat ee oe 


GENERAL SERVICES ADMINISTRATION 


Region 4 

Federal Records Center 
East Pot, ¢ Georg! ia 

R. G. 162 ECON at 
SERVICE SY g)z hrart 
Rogistravion Cards of Local BonwdSe 


~ 
Pate of Registration: August 24, 18s8 1918 


AVAILABLE 
al bound volume 


7s 


Excerpts From Defendants Exhibit 10 


‘encreble Ceol BD. Toriins 
House of Heprescntctives 
coszingten 25, D. C. 


Doar 2. Ferkins: 


I en referring to your letter of 26 Scptender 1939 in venalt 
of Me. Lemremece Stig, Pixovilic, Komtecny. 


As you wero proviowsiy cdvicce 4a ry letter of MN ucgust 1955, 
from tae information furnished this offices io ucable to idontify a 
reeard ef military sesvie> for a Lectonco Sturyill che cms BH 
‘geatities es tin supfect of your inquiry. In addition, a report 
S33 tog bees ottcinad fusca tho Fecercl oem of Investigatica that 
a conic ED. Sturgilt's fincerprints with tueso on fie in 
that Agemey for formar soaers 4.5 isoed Forecs bes deen made 
txt that no cosrespeoding prints wore located. 


I secret that a coro favorable reply is not posoitlo. 


"mas, 
Te Sctatrosyf 


%y 230 


Refile in W 1 
Costa/Corr-Sp/WI 


GENERAL SERVICES ADMINISTRATION 
ww RECEIVED Military Personnel Records Center 


y= — 9700 Page Bouleoard, St. Louis, Missour, 63132 
‘ ae June 8, 1965 CEYVED 
ene LEGAL COUNSEL RE! 


WiREPLY maven TO. GNMRRA 


United Mine Workers of America Sturgill, Lawrence D. 
Welfare & Retirement Fund, Rm 305 

907 Fifteenth Street, N.W. 

Washington, D.C. 20005 


1°, 
gun 54°65 


LOCAL COUNSEL 


Gentlemen: 


The item(s) checked below replies to your letter.of May 18, 195. 


[7 me fingerprints subaitted were compared with those of former 
Aruy personnel filed in the Federal Bureau of Investigation and vo 
corresponding prints were located. 


(] at time of registration, 


gave date and place of birth as 
and residence as 


No record has been found to show that Larence D. Sturgill 
was inducted into the Arny or otherwise entered the military service, 


(J te Selective Service Local Board records for 

do not contain a recom of his 
registration, 
[(] as (you, he) did not acquire any status in the military service 
by reason of (your, his) registration under the Selective Service Act, 
there is no authority for issuing you the desired certificate. 


[1 further effort will be made to locate a record of service if 
additi identifying information can be furnished such as: 


Copies of available papers are enclosed, 


Sine 


VW. Gross 
ef, Reference Service Branch 


(3 Pom mb=20920PL), yam 1962, WHICH 1S OBSOLETE R6-1082( FL) 
Apcll 1962 


Y AVAILABLE 
pal bound volume 


$1 


UNITED MINE WORKERS OF AMERICA 
Welfare and Retirement Fund 
907 Fifteenth Street, Northwest 
Washington, D. C. 20005 

May 18, 1965 

General Services Administration 

Military Personnel Records Center 

97100 Page Boulevard 

St. Louis, Missouri 


Attention: Mrs. Gordon, Information Office 
Dear Mrs. Gordon: 


Pursuant to your telephone conversation with Mr. Mc- 
Millan of this office, May 17, 1965, you are requested to 
advise whether a search of military records of World War 
I has ever been made for a service record of Lawrence 
Sturgill, James L. Sturgill, or Daniel Lawrence Sturgill of 
either Pikeville, Pike County, Kentucky, or Osborne, Floyd 
County, Kentucky. 


If such a search has been made, I should appreciate 
knowing the information with which you were furnished, by 
whom and the dates the search requests were made, the date 
of birth and period of service claimed, the procedure taken 
by your office and the Federal Bureau of Investigation to 
establish the identity, and whether your office has, as a 
result of its search, been able to identify any record of 
military service during World War I for the afore-men- 
tioned individual or individuals. I should also like to know 
what those individuals were advised by your office with 
respect to the results of such search. 


Your cooperation in furnishing us with this information 
at your earliest convenience will be most appreciated. If 
there are any charges for this service, please so advise and 
payment will be tendered forthwith. 


Very truly yours, 
VJM :TGM :bh 


Pikeville, Kentucky 
$-16-1955 


SruraitL, Lawrence 
C-18 945 605 


Hon. Carl D, Perkins 
Member U. S. Congress 
Washington, D. C. 


Dear Congressman Perkins: 


I have fled for a pension with the Veterans 
Administration, They claim that they can’t find 

where I was in the Army. 

I. would like for you to check with the Adjutant General 
of the U. S. Army for my Army record. 

I entered the U. S. Army 47-1917 and was 

Discharged 12-141917 

I was born 630-1888 Floyd County Kentucky 


I want vou to let me know the following 

Wher I entered the U. S. Army 

Army Serial Namber 

Time and place discharged. 

Trusting that you will be able to find this information 
for me I am, 

Yours very truly 


s/ Laweesce STvURGILL 


NY 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 
No, 20031 
LAWRENCE STURGILL 


Appellant, 
Vv. 


JOHN L. LEWIS, JOSEPHINE 
ROCHE, AND HENRY G. SCHMIDT 
Trustees of the United Mine 
Workers of America 
Welfare and Retirement Fund 


Appellees 


Appeal From the United States District Court 
For the District of Columbia 


REPLY BRIEF FOR APPELLANT 


RONALD CD. HAGGART 
bai ie States Court of Appeals National Theatre Bldg. 


for the Disr:ct of Commis Grost Washington, D.C. 
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1366 National Press Bldg. 


Y +2, Ofc. Washington, D.C. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 20031 


LAWRENCE STURGILL 
Appellant, 
Vv. 
JOHN L. LEWIS, JOSEPHINE 
ROCHE, AND HENRY G. SCHMIDT 
Trustees of the United Mine 


Workers of America 
Welfare and Retirement Fund 


Appellees 


Appeal From The United States District Court 
For the District of Columbia 
REPLY BRIEF FOR APPELLANT 
I 
THE CONTENTION OF APPELLEES THAT THE EVIDENCE 


SUBSTANTIATES THAT APPELLANT WAS BORN 
IN 1897 IS INCORRECT 


It must be conceded at the outset of this reply brief that the 


brief for the appellees presents a review of much of the evidence which 


has been admitted by the court below at the various stages of this 
ease. Anyone reviewing this evidence must conclude that con- 
siderable confusion exists as to the correct date of birth of the 
appellant. 

The appellant personally testified that he was born on December 


evidence introduced to refute this testimony by the 


appellees consists mainly of records obscured by the passage of time 


and obtained by persons who have long since become unavailable to 
explain the inconsistencies in these records. By proving that the 
Veterans Administration records do not show that a Lawrence Sturgill 
served in the Army during World War I, the appellees would have us 
believe that the appellant had not reached the age of 60 years when he 
applied for a pension. They thereby ask us to conclude by certain 
inconsistencies in the evidence, that appellant has perpetrated a 
hugh deception on the Trustees, United Mine Workers of America 
Welfare and Retirement Fund. 

Despite the confusicn in the various evidence presented in 
this case, one matter of great importance clearly appears. The 
appelNant at the best has been semi-literate all his life and each time 


he has been required to complete forms and supply information about 
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his personal statistics, this has been done through an intermediary 
who asked questions with appellant presumably supplying the answers 
but incapable of ascertaining if correct information was presented. The 
appellees now review these documents, and the non existence of certain 
other records, and without reservations, establish the birth date of 
appellant, | 

In the Administrative proceedings which were held concerning the 
appellant's application for a pension, appellees have never considered 
the question of appellant's age. They denied the application on the 
grounds that appellant had not had the required number of years service 
in the coal mining industry. A lengthy administrative record lead the 


appellees to deny the pension, When the matter reached the Court the 


appellees, apparently having concluded that denial of a pension on 


the ground: of lack of the requisite number of years service was 

improper and would not be sustained by the Court, completely ; 
abandoned the finding as to years of service reached after some six 
years of consideration, ‘“Vhen the case was tried some twelve years after 
the application for a pension was made, aprellees had altered their 


position to that of denial solely on the basis that appellant had not 


reached the proper age to qualify him for a pension, Instead of the 
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relaxed and informal procedure possible in an administrative hearing, 
appellant found that the evidence he could produce was circumscribed 
by the strict rules of evidence applicable to Court proceedings. The 
evidence presented, as inconclusive as appellees review thereof shows, 
was presented to a Judge and not to the appellees as Trustees and led 
to a denial in the Court below of appellant's right to a pension. 

It is not denied that the Trustees are fiduciaries and they, not 
the Court should have fulfilled their fiduciary duties by giving a complete 
administrative hearing to appellant based on the criteria set up by the 
Trust Indenture and the Resolutions enacted pursuant thereto. It is 
the duty of the fiduciaries, the appellees, to not only protect the 
settlors of the trust and the trust res but also to protect the beneficiarics 
such as appellant, It would appear that in this case the appellees are 
being over zealous to protect the trust res in derogation of the pro- 
tection to which the appellant is entitled. When it was found that a 
small part of the trust res could not be denied the appellant on the 
grounds of lack of service, reason for denial was quickly changed to 
lack of age. It is\interesting to speculate on what ground might have 


been found to withhold appellant's part of the trust funds if there had 


been less contradiction in the evidence concerning appellant's age. 


Perhaps appellant's union membership itself would have been questioned. 
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II 
THE BRIEF FOR APPELLEES ERRONEOUSLY ATTEMPTS 
TO DISREGARD THE CRITERIA FOR AGE 
QUALIFICATION BASED ON SOCIAL SECURITY 
RECORDS AS CONTAINED IN THE RESOLUTION 
OF THE TRUSTEES 
The terms of Resolution 10 establishing what is proof of eligi- 
bility for a pension clearly show that the matter of age is to verified 


if possible by the records of the Social Security Administration. There 


is a further provision permitting appellees as Trustees to require the 


production of documentary evidence of probative value where the 
Social Security records do not show that the applicant is old enough to re- 
ceive a pension, It is quite understandable that such criteria should 
be fixed as regards age. The age of individuals who were over sixty 
in 1953 is in many cases very difficult to establish, The conflicting 
evidence in this case is a striking example of the necessity for relying 
on a standard such as what is shown by the Social Security records. 
The appellees correctly state that the Social Security Adminis- 
tration considercd all the evidence before them, and made a judgment 
that the appellant was born December 1, 1887, Appellees ask that we 
now distinguish between Social Security Records and Social Security 


judgments, When the Trustees refer to verification of age by Social 
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Security Records, at else could they mean but what date of birth 
does the Socia! Security record for the individual involved show, 
Appellees might just have easily stated that the record of this case 
in the Court below does not include the judgment of that Court. It is 
appellant's contention that the provisions of Resolution 10 not only 
contemplated that the judgment of the Social Security Administration 
is part of the records of that agency but further that such findings 
should verify the age cf pension applicants. 

Again, 2ppellant contends that even if it were permissible for 
the court tc undertake an examination into the appellant's age, it 


should have been bound by the criteria which the Trustees were 


governed by. Mainly, that the age cf the applicant will be verified 


by the Social Security Reccrds which in this case establish appellant's 
age at over sixty when he applied for his pension. 
m 
THE OPINION OF THE COURT RENDERED IN THE 
HEARING OF MAY 10, 1965 WAS CORRECT 
AND SHOULD HAVE BEEN SUSTAINED. 
Despite the vcluminous pages which have and still can be 


written reconsidering the evidence in this case or presenting arguments 


on the meaning of certain words in resolutions of the Trustees, one 
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significant and indisputable error cxists in this case which demands 2 


reversal of the lower court's judgment. 


After the first hearing in this case on May 10, 1965, in which 


the Court considered evidence relating tc appellant's age, the Court 
announced an oral opinion from the bench finding that the appellant should 
have been given a pension (Ist. Tr, 88-90). The Court stated: 
" ..I] hold that the defense cannot change its 
theory of the case on facts that have come into 
the case after it has made its decision. They have 
got to rest on the record as it was at the time that 
the decision was made. Acccrdingly, this affirmative 
defense that the plaintiff at the time that his case wes 
considered was not at the preper age, I de not think is 
material to the case." (Ist Tr. 88) 
However, before the Court signed its findings of fact and ccn- 
I 
clusions of law, the appellees filed motions seeking further hearing 
and reccnsideration. In substantiation of these motions, allegations 
were made which amounted to an accusation of fraud, Acting on these 
allegations on July 17, 1965, the Court granted e new hearing during 
which further evidence was introduced relating tc appellant's age. 
In spite of the fact the Court had stated that the new hearing 
had been granted because of the allegations of fraud made by the 
appellees, the Court made no findings of fraud to justify the granting 


of a new hearing. At the very least a justification should have been 
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found by the Ceurt to overrule its previous decision, If the Court 
found in the first hearing that the issue of age was not relied upon in 
the administrative cenial of appellant's claim and that it was raised 
too late as 2 defense tc this suit, thereby finding for the appellant, 
how could the Court hold a rehearing and retry the case cn the issue 
of age? 

The appellees attempts to justify the Court's action by citing 
a line of cases dealing with the application of Rule 59 of the Federal 
Rules of Civil Procedure and purportedly standing for the principal 
that the Court has, a right to reopen a hearing to take further testimony, 
where findings of fact and conclusions of law and judgment have not been 
entered. In the two leading cases the appellees cite it is noted that the 
Court had refused to reopen the hearings in question and that the failure 
to reopen was appealed from. These cases further do not stand for the 
proposition that hearings should be reopened without good reason 
therefor, As the Court stated "Of Course, either a judicial or an 


Administrative hearing may be opened for proper cause.” (Emphasis 


added) North Central Airlines, Inc, v, ©, A, B,, 281 F.2d 18, at 23, 
(1960). 


The appellees very conveniently ignore the leading case on the 
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particular issuc involved here which is Danti v, Lewis, 114 App. D.C. 
105, 312 F.2d 345(1962). The Danti case is an identical suit against 
the Trustees of the United Mine Workers of America Welfare and Re- 
tirement Fund, The identical question was involved, that is, 2 
decision of the Trustees to denv a retirement pension and the District 
Court's right to accept evidence which was not before the Trustees. 

In the Danti case at 349 the Court stated: 

“We hold, further, that in this action to review 
the Trustees' decision...the District Court's | 
duty was to determine whet-her the material then 
before the trustees was sufficient to support their 
decision..." 

No matter how much effort is made to rehash and eaah the 
evidence presented in the two lower court hearings in this case, or to 
distract from the one and only issue on appeal, the inevitable con- 
clusion must be reached thet the District Court was without legal 
authority to even consider the questicn of the age cf the applicant in 


the first instance and by doing so it violated the mle established 


by the Danti case, thereby ccmmitting reversable errcr. Appellant 


should have received a fair administrative hearing at a time when he 


was capable of participating in such a hearing and his eligibility should 
not have been passed on by a judge having censidered only the type 


of evidence admissible in a Court of law. 
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CONCLUSION 
For the feregoing reasons, in addition to those stated in 
opelant's Brief, justice requires that this Court enter an order re- 


versing the judgment of the lower court and requiring that the appellees 


pey to appellant his pension retroactive te the date of his application 


therefcr. 


Respectfully submitted, 


Ronald D. Haggart 
Byron K. Welch 
Attorneys for Appellant 
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